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PREFACE. 



In this book au attempt is made to present a complete view of 
the Law of Trade Marks in this country. It is hoped that it may 
at least be found to be of some service to those wlio have to con- 
sider the numerous questions which are now constantly arising 
in connexion with that branch of Law. 

Where practicable, the ipsissima verba of the various learned 
judges who decided the cases to which reference is made are 
given, as it is thought that their views are best expressed in the 
language they themselves advisedly employed. Where the same 
case, as frequently happens, is reported in several places, the ver- 
sion quoted is that which appears in the report of most authority. 
Two references are given for the same case only where the one 
report supplements the other. The cases cited are brought down 
to March, 1878, in order to eflfect which some cases have had 
to be quoted which are not as yet reported in the books; in 
such instances the quotations are usually made from the Times 
reports. 

A considerable number of American cases have been cited, 
containing the decisions of acute and practised lawyers, delivered 
after full consideration of English as well as American authori- 
ties. Such decisions are, it is admitted, " intrinsically entitled to 
the highest respect" (a); and though they are, of course, not in 

(a) Per Patteson, J., in Beverley v. Lincoln Oaa Light and Coke Co., 6 Ad. & E. 
829-37 ; and see per V.-C. Bacon, in Dawson v. Bank of WhiUhaven, L. K. 4 Ch. D. 
639-48. 
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any way binding upon British Courts, it may reasonably be 
anticipated that English judges will in similar circumstances 
arrive at similar conclusions with the Courts of the United 
States. The American cases have generally been cited from the 
" Reports of Trade Mark Cases " (a), by Mr. Rowland Cox, or, in 
the more recent instances, from the " American Reports " (6). 

The Author's thanks are due to Mr. T. W. H. Da vies, of the 
Trade Marks Registry Ofl&ce, who most kindly gave his assistance 
in the revision of Appendix B, containing the recent Registration 
Acts, Rules, and Instructions. 

In explanation of the considerable list of Addenda, and of the 
supernumerary pages in Appendix B, it may be mentioned that the 
book ,waa.in print before the end of November last, but has been 
kept back to await the re-issue, in an enlarged shape, of the 
Rules and Instructions, which was then in contemplation and has 
now been eflTected. The case of Singer Manufdcturing Co. v. 
Wilson, in the House of Lords (p. xxxiv., infrd), demands special 
attention. 



ij. B. S. 



2, New Squaeb, Lincoln's Inn, 
March Isty 1878. 



(a) Eobert Clarke & Co., Cincinnati, 1871. (6) J. D. Parsons, Albany. 
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Paoi 

3, note (5), add "And a tnde nuuic may bdoog to the ezportor and not to the mann- 
factnrer, Robuum ▼. Finia^, W. N. 1877, p. 237." 

8, „ (<;), for " notes («) and (/),** read *' notes (<r) and (/)/' 

9, line 14» the ";" ihooU be placed after " (d)." 

16, the decision in Singer Manuftuturing Co, ▼. WUmm^ was reversed in the Hoiue of 

Lords. See pott, p. xxxiy. 
16, note (e), add " And an official stamp or brand can never become a private tra«i« 

mark, Cka$c ▼. Mayo, 7 Lathrop, 343." 
24, „ (c), for « 24 W. K. 819," read " L. R 3 Ch. D. 659.^ 
26, „ (a), for " 11 H. & C.,'' read " 11 H. L- C." 

34, „ (c), add ** And see Lidng't EiArfuA of Meal Co, v. Hanhury, 17 L. T. N. S. 29S ; 

Jamet v. Jam€M, L. R 13 Bq. 421 ; MUdusB v. Condy, 37 L. T. N. S. i^iS ; 
Candy v. MUcheU, ib. 766 ; Mauam ▼. Tharlei/t CatUt Pood Co., L. K. 
6 Ch. D. 574 ; Linoleum Manufacturing Co, v. Nairn, W. N. 1878, p. 29 ; 
and/Ml^, pp. 64, 172." 

35, „ (6), add ** Where a person who had naed and registered the word ' Valvoline * 

in connexion with lus trade maik on oil, sought to restrain the registration 
by another person of the word ' Valvolenm ' in connexion with his totally 
<fifferent trade mark for oil, the Blaster of the Bolls refused the i^yplica- 
turn on the groond that both words simply meant ' valve oil,' and that 
such a term could not be i^ipropriated by any individnal, and he instanced 
a case where Lord Bomilly, BOL had dismissed a suit of Rowlands ▼. 
Bemdenbaxihf in which Mr. Bowlands sought to establish a right to the 
word * liacassarine.' In re ffortburgk, Febmary 2nd, 1878. Li Linoleum 
Manufacturing Co. y, Nairn, W. N. 1878, p. 29, the Plaintiffs had in- 
vented and patented a new kind of floor covering which they named 
''Linolemn ;' in an action by them, after the expiration of the patents, 
to restrain the nae of the name by other persons. Fry, J., refused to pro- 
hibit the use of the appropriate name of the artade, saying that ' by nsing 
the name ** linoleum '* during the time when no one else could make the 
article the Flaintifis had not acquired an exclusive right to it.' In 
BuUoeh, Lade Ae Co. v. Gray, 19 Joum. of Jurisp. 218, the Sheriff of 
Lanarkshire held that ' Loch Katrille Whiskey ' only meant whiskey 
made with wat^ from tiiiat lake." 

38, „ (A), the reference for "* Ckeavin v. Walker" should be << L. B. 5 Ch. D. 850." 

39, „ (c),for«L.K.18Ex.,''iead«L. R.18Eq." 

42, „ (/), add " In Siegert v. FindUUer, W. N. 1878, p. 14, Fry, J., restrained the 
use by the I>efendant of the term ' Angostura Bitters,' by which the 
Plaintiffs* goods were known ; and the fraudulent use of the words ' St. 
James* cigarettes' has been restrained in America^ Kinney v. Batch, 1 
'Trade Marks,' 183." 

46, „ (h\ add " In Carver v. Bixaker, Nov. 10th, 1877, 1 'Trade Marks,' 252, the 
V. -C. of Lancaster held that the plaintiffs' right to certain initials was 
raoved, but that a true trade maik could not consist of mere numerals. 
On the other hand, the Supreme Court of New Tork has restrained the 
fraudulent use of the symbol '}/ Kinney v. Baseh, ib. 183." 

^^f n {^)t ad<^ "^o length of exclusive user of an o^dal stamp by an official person, 
in his official capacity, can give him a private right therein, Chate v. 
Mayo, 7 Lathrop, 343." 

59, line 8, for "omitting," read " varying." 

59, note (i), add " And see if itcAeS v. Condy, 37 L. T. N. S. 268; Condy v. MiteheU, ib. 

766." 

60, „ ((i), for "JfiflJourfi," read" iftZftoum." Add "And see JfiteAeff v. CiwuJy, 37 

L. T. N. 8. 268 ; C(mdy v. MUchdl, ib. 766." 
62, „ (&), add " See /niZePa««a,l' Trade Karks,' 237." 
67, line 4 from bottom, for " manufacturer," read " manufacture." 
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Page 

68, note (c), add " In MetzUr v. Wood, Dec. 17th, 1877, V.-C. Malinfl held that the title 
and general appearance of the title page of ' Hemy's new and reviBed 
edition of Jousse's Royal Standard Pianoforte Tutor,' was calculated to 
deceive persons intending to purchase ' Hemy's Royal Modem Tutor for 
the Pianoforte,' and an injunction was granted.*' 

73, „ (d), add " But see Singer Manufacturing Co. v. WiUon, in the House of Lords, 
p. xxxiv., infrd, 

75, „ (c), add ** MitcheU v. Comfy, 37 L. T. N. S. 268 ; Condy v. Mitchdl, ib. 766 ; 
Wil8<m V. Maafiddy L. J. Notes of Cases, 1875, p. 51." 

78, „ (*), for " L. R. 1 h.," read " L. R. 1 Ch." 

90, „ (c), add " And see R, v. Foster, 13 Cox, 393." 

110, „ (c), add ''Where an auctioneer, in contempt of an injunction, ofifered for sale 

' Vanity Fair ' cigarettes, supposing the notice of injunction served on 
him not to be properly authenticated, but no sale was effected, V.-C. 
Malins made no order for committal, on the Defendant apologizing, 
submitting to the injunction, and paying all the costs. Marcovitch v. 
Bramble, WiUeins, 6: Co,, Jan. 24th, 1878." 

112, line 9 from bottom, for " were," read " was." 

113, note (a), add " In Jiobimon v. Finlay, W. N. 1877, p. 237, it was held that, under 

the circumstances, a certain trade mark on cotton cloths belonged to the 
exporter and not to the manufacturer." 

115, „ (a), add "And see Twentsche Stoom Bleekery Ooor v. EUinger & Co,, 26 W. R. 70." 

124, „ (d), add " Thus in Re Hyde ds Co,, W. N. 1878, p. 10, it was held that the words 

' Bank of England ' had long ceased to be a trade mark in respect of 
sealing-wax, by reason of the user for six years of those words on sealing- 
wax by persons other than the original inventors, without interference 
by the latter, and the registration of the lapsed trade mark was accord- 
ingly rescinded." 

147, „ {d), add " TwemUche Stoom Bleehery Ooor v. SlUnger 4- Co., 26 W. R 70." 

150. It appears to be now unnecessary to prove actual fraud in cases of trade name : see 
Singer Manufacturing Co, v. Wilson, in the House of Lords, jmx^, p. xxxiv. 

153, note (a), add "And see MitcheU v. Condy, 37 L. T. N. S. 268 ; Condy v. Mitchell, 
ib, 766 (The Condy's Fluid Co.), and Massam v. Thorley*8 CattU Food Co.^ 
L. B. 6 Ch. D. 574 (Thorley's Cattle Food Co.), in both of which cases 
the injunction was refused." 

153, „ (/), add "In MUner v. JReed, Feb. 3rd, 1870, V.-C. Wickens (when Vice- 

Chancellor of Lancaster) restrained the use of the name ' The Oldfield 
Lane Doctor.* See Bryce on Trade Marks, p. 90 ; In Braham V. 
Beachim, Fry, J., W. N., 1878, p. 43, the principal Plaintiff and her trustees 
were owners of all the collieries within the parish of Radstock, which 
they had formerly designated * The Radstock Coal Works,' but they had 
since used the term * Radatock Collieries,* coupled with the Plaintiff's 
name. The Defendants, who had collieries within the Radstock coal 
district, but not in the parish, and raised coal of the quality knovm as 
* Radstock coal,' called themselves ' The Radstock ColUery Proprietors,' 
and were restrained by injunction." (See p. xxxiv. for form of injunc- 
tion.) 

155, „ {d), after Den^ce v. Mason, W. N. 1877, p. 23, add, " the injunction in this 

action was made perpetual by V.-C. Malins at the hearing, Feb. 12th, 
1878." 

160, „ if), add, " But in Cha/rleson v. Campbell, Court of Session Cases, 4th Ser. IV. 

149, the Scotch Court held that the proprietor of an hotel called * The 
Station Hotel ' was not entitled to restrain the use by the proprietor of 
another hotel in the same neighbourhood from calling his ' The Royal 
Station Hotel,' considering that the term ' Station Hotel ' was a mere 
descriptive appellation, in which there could be no monopoly, and that, 
in any case, the addition of the word * Royal ' would afford sufficient 
distinction." 

161, note (6), add "And see Heinrichs v. Bemdes (M. R.), W. N. 1878, p. 10 ; L. J. 

Notes of Cases, 1878, p. 11." 
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166, „ (e), add/' In HM ▼. Stbbald, 18 Joom. of Jnrisp. 892, the Sheriff of Linlith- 
gowBhire restrained a tradesman, named Sibbald, from sending threaten- 
ing letters to his debtors, signed '* Andrew Roberts,'* or ** R^ilierU " with 
any other christian name, at the instance of a sheriff's officer named 
* William Roberts,' who nught be brought into discredit in the discharge 
of his duties." 

172, „ (d), add ** And see Thorley*» Cattle Food Co, v. Mataam, L. R. 6 Ch. D. 582." 

173, „ (a), add '' In Dmee v. Mat&n, V.-C. M. Feb. 12th, 1878, the Defendant was 

restrained from styling himself the ' original inventor,' or ' original dis- 
coverer ' of the Essence of Beef, the V.-C. holding that even U he had 
been the first to actually oomponnd the article, wUch was not satisfac- 
torily proved, he was not entitled to make such statements, inasmuch as 
he was in the employ of the Plaintiff*s predecessor in business at the 
time when he said he made it for the first time." 
177, „ (a), add "Miichdl v. Condy, 37 L. T. N. S. 268; Condy v. MiUhell, ib. 766.'* 

180, „ (e), add "And as to the connexion between trade marks and goodwill, see 

Dickmm v. McMaiter ds Co,, 18 Irish Jurist, 202. 

181, „ (c), for « p. 266," read " p. 267c;" 

184, „ ifi), add " See SmMh v. Smith, 4 Wend. 468.*' 

188, „ (e), add " MUcheU v. Condy, 37 L. T. N. S. 268 ; Condy v. MUchdl, ib. 766." 

192, „ (a), add "Lee v. Ehrhart, 19 L. T. N. S. 637 ; Smilh v. Smith, 4 Wend. 468 ; 

Sander v. Hoffman, 19 Sickels, 248." 
192, „ (d), add " Compare Lee v. EhrhaH, 19 L. T. N. S. 637, where it was held that 

there was no breach." 

192, „ (e), add *' And see Smith v. Smith, 4 Wend. 468 ; Sander v. Hoffman, 19 Sickels, 

24a" 

193, „ (e), add " Where one R. Brand, who had been induced to enter into partnership 

with F. Mason, in order that his name m^ht be used so as to deceive the 
public by its similarity to the name of ' Brand & Co.' retired from the 
partnership and refused permission to F. Mason to continue the use of 
his name, it was held that the former partnership gave no right to its 
continued use. Dence v. Mason, V.-C. M. Feb. 12th, 1878. And see 
ZHcixon V. McMaster is Co., 18 Irish Jurist, 202—212. 

195, „ (a), add " And see MitchOl v. Cmdy, 37 L. T. N. S. 268 ; Condy v. MitcheU, 

ib, 766." 

195, „ (d), add Dicka&n v. McMatter d, Co,lS Irish Jurist, 202. 

199, „ {a), add " The injxmction was made perpetual at the hearing, V.-C. M. 

Feb. 12th, 1878." 

216, „ (b), add "^ In i2e Hyde <6 Co,, W. N. 1878, p. 10, on the motion of various firms 

aggrieved, the Master of the Rolls made an order rectifying the register 
by the removal therefrom of the words ' Bank of England,' which had 
been registered as a trade mark on sealing wax, but were in fact common 
to the trade." 

217, „ {c), add <* In i2e Farina, 26 W. R. 261, V.-C. Hall refused to restrain the regis- 

tration by one person of a coat of arms which formed an important part 
of the roistered trade mark of another person, on the ground that the 
simple medaillion could not be mistaken for the opponent*s compound 
trade mark, and stated that in his opinion the question whether registra- 
tion should be allowed or not ought to depend on this — whether the 
opponent would, independently of the Registration Acts, have been 
entitled to restrain the use by the applicant of the mark which he pro- 
posed to register. And see Ex parte Orr Etoing ds Co., 47 L. J. Ch. 180." 

217, „ (d), add "The words 'calculated to deceive' in this part of § 6 refer to an 

element of deception inherent in the mark itself, without regard to any 
comparison with other marks, such as an improper use of the woru 
' patent,' so that a mark which is the first of a kind to be registered may 
yet contain words ' calculated to deceive ' within this. Per Sir Gr. Jessel, 
M.R. In Re HorMburgh, Feb. 2nd, 1878." 

232, at end of rule 29, add note (&). " In In re Pouoell, 1 * Trade Marks,' 237, two owners 

of the same mark were registered by order of the Court." 
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235, note to role 43, add *' In In re Salamon, 1 ' Trade Marks/ 195, where the qnestion 

waa one of title to a trade mark, and as to its user by the applicant, the 
Master of the Bolls directed an action to be brought to try the right, 
and said that each case should be mentioned to the Court for a direction ; 
simple questions of law should be tried on special case ; of fact, on 
motion ; of directions as to carrying out the Act, by summons in chambers. 
Where the King of Saxony, as the registered proprietor of certain 
trade marks on porcelain, opposed the registration of certain marks 
by a person named £lb, V.-C. Hall directed the application on the 
part of the King to be made by way of motion, the applicant for regis- 
tration to have Uberty to move with notice that day week for a direction 
to have the matter brought on in some other way : Ex parte the King of 
Saxony, 1, * Trade Marks,' 245. And see Ex parte Orr Ewing <fc Co., 47 
L. J. Ch. 180, and In Re Fcmna, 26 W. R. 261. So of an application to 
remove a mark from the register. In He Hyde d: Co., W. N. 1878, p. 10. 
In Re Horihurgh, M. R. Feb. 2nd, 1878, came on as an adjourned 
summons ; and so, too. In Re Powell, 1 ' Trade Marks,' 237." 
256, Une 9 from bottom, for ** 1875-6," read '* 1876-7." 
211. After form 22, add 

22a. Bbaham v. Beachim, Feb. 12th, 1878. 
Name of Colliery, — Injunction until certain evenU, 
Injunction restraining the Defendants, &c., "unless and until they shall acquiiea 
colliery or coal mine within the parish of Radstock, in the coimty of Somerset, from 
trading under, or using the name or style of * The Radstock Colliery Proprietors,' or any 
other name or style signifying or implying that the Defendants are the proprietors of any 
collieries or coal mines at Radstock. And an injunction restraining the Defendants, &c., 
until they shall have become authorized to sell or supply coal raised or gotten from a 
colliery or coal mine within the parish of Radstock, from using any name or style 
signifying or implying that they are selling or supplying, or are authorized to sell or 
supply, coal raised or gotten from any colliery or coal mine within the parish of Radstock, 
and from using any name or style of ' The Radstock Collieries,' or otherwise infringing 
the trade mark, or name, or style of * The Radstock Collieries,* used or adopted by the 
Plaintiffs in respect of the business of their collieries and coal mines at Radstock afore- 
said."— Fry, J. 

Massa/in v. Thorletfs CcUUe Food Co, is now reported at L. R. 6 Ch. D. 574. 
Thorley'8 Cattle Food Co, v. MoMom „ „ L. R. 6 Ch. D. 582. 

MoU V. Pickering „ „ L. R. 6 Ch. D. 770. 

In re Mitchell „ „ L. R. 7 Ch. D. 36. 

Ex parte Orr Ewing de Co „ „ 47 L. J. Ch. 180. 

In re WaUcden Aerated Waters Co. „ „ 1 ** Trade Marks," 39. 



In Singer Manufacturing Co. v. Wilson, on appeal, Dec. 13th, 1877, the House of 
Lords reversed the decision in the cotirts below (by which the Plaintiffs had been held to 
fail on their own evidence), without prejudice to any question in the case, and remitted 
the case to the Chancery Division, with liberty to the Defendants to apply for leave to 
adduce vivd voce evidence in reply to the Plaintiffs' evidence, and liberty to the Plaintiffs 
and Defendants to apply to cross-examine, and directed the Court to dispose of the case 
upon the whole of the evidence ; thus holding, in effect, that where a name is used and 
kiiown as indicating a particular maker's goods, there may be infringement without 
actuskl fraudulent intention on the part of the infringer, even though the latter has not 
placed the name upon his goods, if he has otherwise so acted as to produce deception ; 
that in the case in question the Plaintiffs had shown a primd facie case, but that, inas- 
much as the Plaintiffs' evidence only was before their Lordships, they were not in a 
position to decide finally whether the name "Singer" was really indicative of the 
Plaintiffs' manufacture or of a principle of construction, or whether the Defendants' 
conduct was in fact calculated to deceive. 



The decision in Condy v. MitchM, the cross suit to Mitchell v. Condy, 37 L. T. N. 
S. 268, has been affirmed on appeal, ib. 766. 



THE LAW OF TRADE MARKS. 



CHAPTER I. 

GENERAL INTRODUCTION. 



The general principle upon which the Courts exercise General prin- 
jurisdiction in the case of trade marks is, that " a man is ^Vlaw. ^ 
not to sell his own goods under the pretence that they arc 
the goods of another man ; he cannot be permitted to 
practise such a deception, nor to use the means which 
contribute to that end. He cannot, therefore, be allowed 
to use names, marks, letters, or other indicia by which he 
may induce purchasers to believe that the goods which he 
is selling are the manufacture of another person" (a). 
" Supposing the rival trader to have obtained celebrity in 
his manufacture, he is entitled to all the advantages of that 
celebrity, whether resulting from the greater demand 
for his goods, or from the higher price which the 
public are willing to give for them, rather than for the 
goods of other manufacturers whose reputation is not so 
high. Where, therefore, a manufacturer has been in the 
habit of stamping the goods which he has manufactured 
with a particular mark or brand, so that thereby persons 
purchasing goods of that description know them to be of 
his manufacture, no other manufacturer has a right to 
adopt the same stamp. By doing so he would be sub- 
stantially representing the goods to be of the manufacture 
of the manufacturers who had previously adopted the 
stamp or mark in question, and so would or might be 

(a) Per Lord Langdale, M. R., in Perry v. Tru^U, 6 Beav. 66. 

B 
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depriving him of the profit he might have made by the sale 
of the goods which, ex hypothed, the purchaser intended 
to buy. The law considers this to be wrong towards the 
person whose mark is thus assumed, for wliich wrong he 
has a right of action, or, which is the more effectual remedy, 
a right to restrain by injunction the wrongful use of the 
mark thus pirated" (a). 
Function of The function of the trade mark is to give the purchaser 
tra e mar . ^ satisfactory assuraucc of the make and quality of the 
article he is buying. Thus, it was said by Lord Cotten- 
ham, C. (b), " take apiece of steel ; the mark of the manu- 
facturer from whom it comes is the only indication to the 
eye of the customer of the quality of the article ; so it is of 
blacking, or any other article of manufacture, the particular 
quality of which is not discernible by the eye." It is on the 
faith of the mark being genuine, and representing a quality 
equal to that which he has previously found a similar 
mark to indicate, that the purchaser makes his purchase. 
Mere state- Yet, while the object of the trade mark is to indicate 

mTtr^e^maik ^^^^^y* ^ ^^^® English adjective, or word in common 
use (c), which indicates quality and nothing more, not 
serving to connect the goods with any particular manufac- 
turer or seller, cannot be appropriated as a trade mark, for 
no person can be permitted to exclude others from the use 
of words common to all, even in their application to goods, 
and without such exclusive appropriation, the mark is a 
mere statement, offering no guarantee, and making no one 
responsible for its correctness. 

Exception. Marks, however, which do serve to indicate the produc- 

tion of a certain manufacturer, though at the same time 
subject to variation for the purpose of denoting different 
qualities, are entitled to protection (d). 

(a) Per Lord Cranworth, C, in (d) Hint v. Denkam, L. R. 14 
St'ixor PravezendCylj. 11.101.192, Eq. 542. See Stokes v. Landyraff, 

(b) In Spottiswoode v. Clarke^ 2 17 Barb. 608 ; R, Cox, 137 ; 
Ph. 154. QiUott V. KeUle^ 3 Duer, 624 ; R. 

(c) Braham v. Buatardf 1 H. & M. Cox, 148 ; OilloU v. Esterbrook, 47 
447 ; Raggett v. FiruUater, L. R. 17 Barb. 455 ; R. Cox, 840 ; 3 Sickels, 
Eq. 29. See In re Barrows, L. R. 5 874. 

Ch, P. 353, 
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The use of the trade mark is not in all cases to designate Trade mark 
the maker of the substance to which it is attached, tliough indicative «»f 
that is usually so ; it may indicate some other person who ^^^^^ nianu- 
has expended labour on the article, so that, as finislicd, it 
owes some portion of its value to him. Thus, in a case in 
the Supreme Court of New York (a) it was held that, where 
one person manufactured cotton cloths, and another printed 
them, the mark was indicative of the printer and not of tlie 
original manufacturer. 

Again, a trade mark may be so composed as to indicate May be m- 
that the goods have been examined and selected by a selector. " 
person of known ability, so that they have attributed to 
them such value as his approval can give, and his reputa- 
tion depends upon their corresponding to their alleged 
quality. In such a case, therefore, the trade mark belongs 
to the selector and not to the manufacturer (b). 

To go farther, it is not necessary that the goods to which "^^^y indicate 
the mark is affixed should be manufactured goods at all ; ducu ^^°* 
it is sufficient if the vendors, whose property the trade 
mark is, have alone the opportunity of procuring the article 
in question, so that the trade mark indicates accurately 
the source from which the article is derived. This is 
particularly the case with mineral waters and similar 
productions (c). A mere name, however, for a natural 
product which is available by all the world, cannot bo 
exclusively appropriated by an individual, who possesses 
no exclusive access to its source (d). 

The protection of trade marks is beneficial to the public, Advantapfos 
since it enables them to buy, with confidence that they markl^^ ^^^"^ 
are getting what they require; at the same time it is 

(a) Amotheag Manufacturing Co. linaris Water) ; Radde v. Norman, 

V. Oamer, 55 Barb. 151; R. Cox, L. R. 14 Eq. 348 (Leopoldshall 

541 . Kainit) ; Com/rest and Empire Spring 

lb) Hirsch v. Jona$, L. R. 8 Ch. Co. v. Ilif/k Bock Congress Spring 

p. 584. (^0., 57 Barb. 526; R. Cox, 599 (Con- 

(c) Apollinaris Co. v. Norrith, 33 gress Spring Water). 
L. T. N. 8. 242 ; Apottinaris Co. v. {d). Young v. Macrae, 9 Jur. N. S. 

Edwards, Seton, 4th ed. 287 (Apol- 822. 
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Southern v. 
Hoioe. 



Blanchard v. 
HUl, 



Singleton v. 
Bolton. 



Si/kes V. 
Sykes. 



beneficial to the manufacturer, since it affords him the 
means of securing the benefit of the Custom which he 
deserves and which is intended for him. So advantageous 
did the adoption of a trade mark speedily prove to be that, 
in 1742, Lord Hardwicke, C, said, that " every particular 
trader had some particular mark or stamp " (a). 

In the earliest case on record (b) damages were given 
for the infringement of a mark on cloth, though it is not 
clear from the reports whether the plaintiff was a cloth- 
maker whose mark had been pirated, or a purchaser who 
had been deceived into buying the wrong goods. 

In Blanchard v. HiU (c), however, in 1742, Lord 
Hardwicke refused to protect the " Great Mogul " 
stamp on cards, deciding, in effect, that there was no right 
of property in a trade mark, though actual fraud might be 
restrained or punished, as in Soutliem v. Howe (d). The 
decision seems in great measure to have been founded 
upon a dread of setting up a monopoly, the distinction 
between a trade mark and a patent not being clearly 
present to his lordship's mind. 

In Singleton v. Bolton (e), in the Court of King's 
Bench (1783), Lord Mansfield, C. J., said that if the 
defendant had sold a medicine of his own under the plain- 
tiffs name or mark, that would be a fraud for which an 
action would lie; but the name of an original inventor 
being the trade mark in question, evidence was necessary 
of the medicine having been sold as if prepared by the 
plaintiff, a distinction being thus drawn between the trans- 
missibility of a name and that of other trade marks, which 
has since, in Equity at least, been removed (/). 

In 1824, it was for the first time perceived that goods 
sold with a pirated mark attached, though they might not 



(a) Blanchard v. Ilill, 2 Atk. 
484, 485. 

(6) Soutliem v. HowCy Poph. 144 ; 
3 Cro. 471 ; 2 RoUe, 28. 

(c) 2 Atk. 484. 

jd) Ubisuprd, 



(c) 3 Doug. 293. 

(/) See Leather Cloth Co, v. Ame- 
rican Leather Cloth Co,, 1 H. & M. 
271 ; 33 L. J. Ch. 199 ; 11 H. L. 0. 
523, ftnd other cases. 
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deceive an immediate purchaser, yet might deceive an 
ultimate purchaser, who might have no notice of the 
fraud (a). 

This case marks the last stage of development in the Reqmaitea to 
law of trade marks as recognised at Common Law (6) ; and damages at 
the requisites necessaiy to entitle a plaintiff to recover ^^™^®'^^^* 
damages are, in accordance with the judgment of Sir T. 
Wilde, C. J., in Rodgers v. Nowill (c), that he shall have 
been accustomed to use a certain mark upon goods of his 
manufacture to denote that that is so, that that mark is 
known in the trade (d), and that the defendant has imitated 
the mark and sold goods bearing it, as and for the plaintiffs 
goods, with intent to defraud (c). 

In Equity, the protection to the manufacturer and the Equity- 
public was carried a stage farther in 1833 by the decision fox,'^' 
of Lord Cottenham, in MiUington v. Fox (/), since which 
time it has not been necessary to prove an actual fraudu- 
lent intention, the remedy being obtainable if the defen- 
dant's conduct has been such as to produce the effects of 
fraud, though he may, in fact, have acted in perfect 
innocence. 

It is, however, "no part of the duty of the Court toI^^™^*f *?, 
enforce the observance of the dictates of morality " (g), and, position. 
therefore, if a defendant " has an abstract right to do what 
he has done, the Court must permit it, however opposed 
to one's moral sense " (A). The Court will not interfere, 

(a) Sykes v. SyJkes, 3 B. & Cr. 541. " the plaintiff had acquired by long 

(6) See per Sir G. Mellish, L. J., previous usage the exclusive right '* 

in Singer Manufacturing Co. v. to his trade marks, but the report is 

TTtZson, L. K. 2 Ch. D. 434—454. too brief to show whether that ex- 

(c) 5 G. B. 109. pression was employed in its full 

(cQ Registration, provided the con- meaning. Hogg v. Kirhy^ 8 Ves. 

nexion with the goodwUl of the 215 (1803) ; and Day v. Binning, 

business is observed, is now equiva- C. P. Cooper, 489, and 1 Leg. Obs. 205 

lent to public use of a mark : Trade (1831), were cases of fraudulent 

Marks Act, 1875, § 2. competition ; and in Henry v. Price, 

(e) See, however, the Judicature 1 Leg. Oba. 364 (1831), there were 

Act of 1873, § 25, by which the circumstances of fraud. 

rules of Equity are to prevail. {g) Per Sir W. P. Wood, V.-C, 

(/) 3 My. k Cr. 338 . La Oout v. in BaUy v. EUl, 1 H. & M. 264. 
Alepioglu, 5 Jjeg, Obs. 496, the Vice- (A) Braham v. Bustard, 1 H. & 

Chancellor of England held that M. 447. 
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» 

simply on the ground that there is a misrepresentation, 
unless some right belonging to the plaintiff has been inter- 
fered with (a). 
Acquisition of The mode of acquiring a right to a trade mark is now 
trade maxks. regulated by the Trade Marks Registration Acts, 1875-7 (6). 
The trade mark must accord with the definition con- 
tained in section 10 of the Act of 1875 (c), and not be 
obnoxious to the restrictions of section 6, and it must be 
registered, or, if it has been used before the passing of 
the Act, application must have been made for registration, 
and have been refused, in which case a certificate of 
refusal can be obtained from the registrar (d), and the 
unsuccessful applicant will retain whatever rights may 
have been his before the Act. For a mark to have been 
used before the Act, it is sufficient for a vendible article 
to have been actually in the market, bearing the mark in 
question; it is not necessary for this to have been the 
case for any length of time (e). 
Appropria- A trade mark must be registered as belonging to parti- 

ciasBes oi^ cular goods or classes of goods (f)^ according to the classifi- 
goods. cation of goods contained in the First Schedule to the Rules 

under the Trade Marks Acts, and trade marks used before 
the Act of 1875 can only be protected in respect of the same 
general classes of goods as those to which they have been 
habitually applied, for no man could be so deceived as to 
suppose that he was buying A.'s linen, because he saw 
the same mark as A/s on B/s iron (g). 
Afisignment A trade mark is assignable and transmissible, but only 
mission^*' iR Connexion with the goodwill of the business concerned 

(a) See BaMy v. HiU, ubi suprd. Act. 

(6) 38 & 39 Vict. c. 91 ; 39 & 40 (e) Per Lord Westbury, C, in 

Vict. c. 33 ; 40 & 41 Vict. c. 37. McAndrew v. Barrett, 83 L. J. Ch. 

(c) Which, in the caae of new 561. 

marks, excludes mere words or com- (/) Trade Marks Act, 1875, § 2. 

binations of letters and numerals : (g) HaU v . Barrows, 33 L. J. 

Ex 'parte Stephens, L. B. 3 Ch. D, Ch. 204 ; Ainsworth v. Walmsley, L. 

659. R. 1 Eq. 518. 

{d) Section 2 of the Amendment 
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with the goods or classes of goods to which it 
relates (a). A trade mark cannot exist in gross and 
unattached to specific articles (6), for, if that could 
ho so, the mark might come to be an mstrumcnt of 
deception, instead of a guarantee of genuineness (c). In an 
assignment of the business and goodwill, the trade mark 
passes as a matter of course (d), or, if specially excepted, 
must cease to be available by the vendor. On the death 
of a registered proprietor, his legal personal representative 
acquires the title to the mark (e). Subsequent regi.stered 
proprietors stand in the same position, under § 4 of the 
Trade Marks Act of 1875, as if their title were a con- 
tinuation of the title of the first registered proprietor (/). 

It has been held in bankruptcy that a trade mark passes Bankruptcy, 
to a trustee in bankruptcy, as being " goods and chattels " 
within § 15, sub-s. 5, of the Bankruptcy Act, 1869 (r/). 

A trade mark may be lost, as by its coming to be com- Trade mark 
monly applied to a special article, in which case it becomes ^^^^' 
jyuhlici juris ; thus ''Worcestershire sauce," which might 
at one time have been protected, could no longer be so 
when it had come into common use (A). So, too, if a per- 
son abandons a suit which he has undertaken to restrain 
infringement, he abandons his exclusive right (i). No 
trade mark, however, first used since the passing of the 
Act of 1875, can consist of a mere word (Jc), nor, there- 



(a) Trade Marks Act, 1875, § 2 ; 
and see Hall v. Barrows, 33 L. J. 
Ch. 204 ; and Dixon Crucible Co, v. 
Guggenheim, 2 Brewster, 321 ; K. Cox, 
559. 

(6) Me Andrew v. Barrett, S3 L. 
J. Ch. 561 ; Leather Cloth Co. v 
American Leather Cloth Co., ib. 199 ; 
11 H. L. C. 623 ; Diieon v. Ouggen- 
helm, vhi suprd. 

(c) Cotton V. GiUard, 44 L. J. 
Ch. 90. 

(d) Sliipiorlyht v. Clements, 19 W. 
R599. 

(e) Rule 25. 

(/) And see Wallon v. Crowley, 



8 BL C. C. 440 ; R. Cox, 166. 

(g) Ex parte Young; Be Lemon 
Hart d: Son, per Mr. Registrar 
Spring-Rice, sitting as C. J., Feb. 
3, 1877; and see Kelly v. Button, L. 
R. 3 Ch. 708 ; Hudson v. Osborne, 
39 L. J. Ch. 79 ; and cases at p. 59, 
note (e). 

(h) Lea v. MUlar, M. R. July 26, 
1876, Seton, 4th ed. 242 ; and see 
per Sir G. Mellish, L. J., in Ford v. 
Poster, L. R. 7 Ch. 611. 

(i) Broione v. Freeman, 12 W. R. 
305. 

{k) Ex parte Stephens, L. R. 3 
Ch. D. 659. 
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fore, ever become a mere appellation. A registered trade 
mark may be removed from the register, after five years 
from registration, if the registered proprietor is not carry- 
ing on any business concerned with the goods in respect of 
which the mark was registered (a). 
Infringement. When once a person has acquired a right in a trade 
mark, any infringement of that right will form a ground 
for the interference of the Court. For the Court to inter- 
fere there must be fraud, for where there is no fraud there 
is no wrong to be redressed and no remedy applicable. 
But it is not necessary that there should be fraud in the 
sense that the infringer knowingly and wilfully makes a 
fraudulent attempt to appropriate to himself the fruits of 
another's reputation, if he acts so that custom intended 
for another is diverted to himself, and that the public buy 
and pay for one thing while intending to buy and pay for 
another, so that both vendor and purchaser are injured, 
there is fraud, and the animus of the infringer is un- 
important (6). Even if the purchaser is told that the 
goods are the goods of the actual seller, but the imitated 
mark is upon them, there is ground for interference, since 
the goods may be resold bearing the mark, but without 
the information necessary to correct the statement thereby 
made (c). There is infringement if ordinary purchasers, 
purchasing with ordinary caution, are likely to be mis- 
led (d); on the one hand the Court will not strain its 
jurisdiction to protect fools and idiots (e); on the other 
hand, it will not require such minuteness of imitation as to 
deceive persons of unusual sagacity and information. 
Remedies for Infringement is criminally punishable under an indict- 
1 nngement, j^^qj^j^ f^p obtaining money by false pretences (/), or in 
accordance with the special provisions of the Merchandise 

(a) Rule 34. (d) Seixo v. Provezende, L. R. 

(b) See cases collected at p. 103, 1 Ch. 192. 

note (6). (c) Singer Manufacturing Co, v. 

(c) Sykea v. SyJceSy 3 B. & Cr. 541 ; Wilson, L. R. 2 Ch. D. 434—47, 
and cases at p. 96, notes {e) and (/). (/) See Ch. 5. 
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Marks Act, 1862 (a), expressly enacted to prevent such 
practices. The Common Law remedy is by an action on 
the case for damages caused by the offender's fraud (6). 
In Equity, the remedy is by injunction, together with an 
account, or dtoiages, if preferred. The greater suitability 
of this form of remedy has occasioned the adjudication in 
Chancery of the great majority of trade-mark cases, and 
the carrying into operation of the Trade Marks Registra- 
tion Acts is now further entrusted to the Chancery 
Division (c). 
At Common Law, at all events until the Judicature Fraudulent 

Acts, it was necessary to prove knowledge of the 
plaintiff's rights and intentional deception on the part 
of the defendant {d) to obtain an injunction in Chancery ; 
this has not been required since Millington v. Fox (e), in 
1833. It may, however, be material with reference to the 
extent of the relief to be granted, since a plaintiff is only 
entitled to an account in respect of such user of his trade 
mark by the defendant as has been subsequent to the 
latter becoming aware of the prior ownership, or at least 
of the prior existence as a trade mark of the mark used 
by him (/). 

A plaintiff who in other respects would be entitled to Plaintiff dis- 

ij. i ' 1 ' i* ' j.<i.i«i entitled to 

obtain a remedy against an inirmger may yet be deprived relief, 
of his right by reason of some fraudulent statement con- 
tained in his own trade mark (g), for " ex turpi causa non 
oritur actio, and if the trade mark contains a false repre- 
sentation calculated to deceive the public, a man cannot 
by using that which is in itself a fraud obtain any right 
at all in the mark" (h), 

(a) 25 & 26 Vict. c. 88. Beav. 292; Moet v. Couston, 33 

(6) An injunction may now form Beair. 678. 

part of the relief. (g) See Pidding v. How^ 8 Sim, 

(c) Eule 42. 477 ; Pen-y v. Trusty 6 Beav. 66 ; 

{d) Rodgers v. NowUl, 5 C. B. 109. and other cases at p. 127. 

(c) 8 My. & Cr. 838. (A) Per Sir G. Mellish, L. J., 

if) EdeUten v. EdeUten, 1 De G. in Ford v. Foster, L. R. 7 Oh. 611. 
J. & S. 185 ; CaHier v. CarlUe, 31 
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When not A mere collateral misrepresentation, not contained in 

the trade mark itself, and therefore not repeated at every 
transfer of the article, is not sufl&cient to disentitle the 
trade mark to protection (a). 
Unaiithomed A particular form of misstatement which has proved 
"patent,'* &c. fatal in several cases has been the insertion or retention in 
Distinction a trade mark of the words " patent " or " patented," so as 
ms^kluid^ ^ ^ indicate the protection of an existing patent, to which 
patent. the article bearing the trade mark is not in fact entitled (6). 

The broad difference between a patent and a trade mark is 
that the public are prohibited and restrained from manu- 
facturing any article protected by the former, so long as 
the protection exists, whereas the public are at full liberty 
to manufacture an unpatented article (c), and that accord- 
ing to the identical original process, and to say that they 
are so doing, and this is so whether the original makers 
use, or do not use, a trade mark upon their goods. What 
the subsequent manufacturers may not do is to put upon 
their goods the mark used by the original makers, so as to 
represent that such goods are the actual goods of the 
original makers and not merely equivalent goods made by 
others. The benefit conferred upon the public by the 
communication of a new invention, which after a limited 
period all can use, is the consideration in respect of which 
a monopoly of the invention is granted to the inventor for 
that limited period (d). Any attempt, therefore, to prolong 
the term of the patent by means of a trade mark will be 
discouraged (e). 
As a trade mark is not the same thing as a patent, so it 



(a) Ford v. Foster, uU suprdt. 

{b) See the cases in Gh. 7. 

(c) This is quite clear in America 
as weU as in this country. See 
TJiomson v. WinckesteTf 19 Pick. 
214 ; R Cox, 7 ; Coffeen v. Brunton, 
4 McLean, 516 ; K. Cox, 82 ; Davis 
V. Kendall, 2 R. I. 566 ; R. Cox, 
112 J Comstock v. WhitCf 18 How. 



Pr. R. 421 ; R Cox, 232 ; PhcUon v. 
Wright, 5 Phila. 464 ; R. Cox, 307 ; 
PctUcinhurg r. Lucy^ 35 CaL 52 ; R. 
Cox, 448. 

{d) Cheavin v. Walker, L. R 5 
Ch. D. 850—63. 

(e) See per Sir G. Hellish, L J., 
in Singer Manufacturing Co, v. Wil- 
son, L. R 2 Ch. D. 434-56. 
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is not the same as a copyright (a). A copyright, like a Tnje mark 
patent, relates to the substance of an article, but dilFers in froiiT^j^y-* 
that it has reference to a literary instead of a material ^a^^- 
production. A trade mark does not protect the substance 
of the article to which it is attached from being imitated, 
but it identifies an article and indicates the source to which 
that article is to be attributed. Trade mark not being 
copyright, registration of a trade mark, or, what comes to 
be much the same thing, a title of a book or paper, under 
the Copyright Acts, is unnecessary and useless (6). 

Since trade marks are recognised throughout the world. Trade marks 
and not merely in the manufacturer's own country, as in- JecteX" ^^' 
dicative of his goods, so that the subjects of any country- 
are liable to be defrauded by goods bearing an imitation of 
a foreign trade mark, and any manufacturer is liable to 
suffer by the forgery of his marks abroad, the right of 
property in a trade mark is liot limited by territorial 
bounds (c), and aliens' marks are protected in the English 
Court in precisely the same manner as if they belonged 
to British subjects (d). The same is the case in the United 
States (c). 

No conflict of laws has as yet arisen in the English Conflict of 
Courts with respect to trade marks, though on two occa- 
sions such appeared likely to be the case. In FaHna v. 
Cathery (/) the question was raised whether a Prussian 
manufacturer could be punished in this country for using 
a trade mark which he was entitled to use under Prussian 
law. It was held, however, that the mark was not identi- 
cal with that to which a right had been acquired in Prussia. 



laws. 



{a) Farina ▼. SUverlockf 6 De O. 
M. & G. 214 ; Collins Co, y. Cowen, 
8 K. & J. 428 ; Correipondent News- 
paper Co. V. Saunders, 11 Jur.N. S. 
540 ; KeUy v. ffvUm, L. B. 8 Ch. 
708 ; Taylor v. Carpenter, 11 Paige, 
292 ; 2 Sandf. 603 ; B. Cox, 45 ; 
Wolfe Y. BameU, 24 La. Ann. 97 ; 
13 Amer. Rep. 111. 

{h) MaxvfeU v. Hoffff, L. K, 2 



CIl 807 ; KeUy v. JffuUon, L. B. 8 
Ch. 708. 

(c) Derringer v. Plate, 29 Cal. 
292 ; B. Cox, 325. 

{d) Collins Co. y. Cowen, 8 K. ft 
J. 428 ; and caaes at p. 48, note (a). 

{e) Taylor ▼. Carpenter, 8 Story, 
458 ; R Cox, 14; and cases at p. 48, 
note (a). 

(/) L.J.Not68of CaBes,1867,p.l84. 
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In Compagnie Laferme v. Hendrickx (a) there was a 
question whether a German manufacturer could acquire a 
right in England to the exclusive use of a trade mark 
consisting of the word " Laferme," a mere word not being 
allowed in Germany to constitute a trade mark ; but as 
the plaintifT failed to satisfy the Court that he had been 
the first to use the word in Germany, no decision was 
given on the point 

Cases analo- Besides cases of infringement of trade marks proper, there 

^k cases. ^" ^^ some other classes of cases nearly akin to the former, 
but differing from them in some important particulars, 
which yet require notice in connexion with the subject of 
trade marks, as where there is an unfair competition in 
trade contrived, not by imitation of trade marks, but by 
other forms of representation that one man's goods are 
another's. In such cases there is no room, as in trade- 
mark cases proper, for punishable, though innocent, in- 
fringement, there must be actual, wilful fraud, without 
which being proved a plaintiff must fail (6). 

Trade names. In imitations of trade names, again, used as such and 
not as trade marks on goods, there is a difference from 
trade-mark cases proper ; there is a false representation, 
but it is a representation, not that certain goods are certain 
other goods, but that a certain establishment is a certain 
other establishment, the object being that the one establish- 
ment should obtain custom intended for the other. Such 
cases are not cases of trade mark, not being concerned with 
marks placed on vendible articles in the market (c), but 
still the Court has to proceed on much the same lines. 

Goodwill -AJl such cases, whether of trade mark, or trade name, or 

other unfair use of another's reputation, are concerned with 
an injurious attack upon the goodwill of a rival business ; 
customers are diverted from one trader to another, and 

(a) M. R., July 20, 1876. (c) McAnd/rew v. BoMett, 83 L. J. 

(5) Singer Manufacturing Co, v. Ch. 661. 
Wiiion, L. R 2 Ch. D. 434. 
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orders intended for one find their way to the other. Trade 
marks are really a branch of the goodwill of the business 
with which they are connected, representing it in the 
market, while the trade name over the shop represents it 
to the passer-by. It is by the devolution of the goodwill 
that that of the trade marks is regulated (a), they are in 
fact included in, and valued as part of, the goodwill (b) ; 
severed from it they cannot exist. 

(a) § 2 of Trade Marks Act, Rules. 
1875 ; and see Rule 27 and Forms (6) Hall ▼. Barrovn^ 83 L. J. 

E & F in the 3rd Schedule to the Ch. 204. 



CHAPTEK IL 

WHAT IS A TRADE MARK ? 

What is a The first point which has to be considered in regard to the 
™" law of trade marks is, " What is a trade mark ? " with what 
class of objects is this branch of law concerned ? On the 
answer to this question must necessarily depend the 
principles to be applied in any given case, the most im- 
portant point perhaps consisting in this, that in a case of 
alleged infringement of a true trade mark the plaintiff 
" has nothing more to do than to show that the trade mark 
has been taken " (a), while in a case of false representation, 
which does not amount to the infringement of a trade 
mark proper, " there, as in every other case of fraud — for 
it must be fraud — the case must be proved " (6). 

A true trade The most important criterion by which a case of trade 

mark must be i ■lj-j.-'iji* not j. 

affixed to the i^9.rk may be distmguished from a case of false representa- 
article. tion not amounting to an infringement of trade mark, was 

thus described by Sir G. Jessel, M. R. (c) : " The classes 
which have come before the Courts may, I think, be con- 
veniently divided into two classes. The first class, which 
is the most numerous, consists of cases where the goods 
manufactured are distinguished by some description or 
device in some way or other affixed to the article sold. It 
may be description — that is, it may consist of a name 
or names or a lengthy description consisting of names 

(a) Per Sir G. Jessel, M. R., in (h) Ih. 444. 

Singer Manufacturing Co. y, Wihont (c) lb. 440, 

li. R 2 Ch. D. 434—442. 
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with superadded words and that description may be 
either affixed to, or impressed upon, the goods themselves 
by means of a stamp or an adhesive label, or it may bo 
made to accompany the goods by being impressed or 
made to adhere to an envelope or case containing the 
goods. 

"An illustration of the first class would be the common 
trade mark, which is either the name or the image of some 
known or unknown thing, actually impressed upon, or 
worked into, the material, or made to adhere to the surface 
of the material, or it may be not what is commonly 
known as a trade mark, a distinguishing mark which, 
perhaps, to a legal mind would be a trade mark, but some 
form of the material itself. " His Lordship then instanced 
a case recently before him in which the trade mark con- 
sisted of certain lines woven into the fringe of a certain 
make of cloth and continued — 

" Sometimes you do not find anything put on the goods 
themselves, the reason often being that the goods are not 
capable of it ; for instance, when there are liquids, upon 
which, of course, you cannot put a mark, and therefore a 
mark is put on the bottle containing the liquid, or on the 
cork which is in the bottle and helps to retain the liquid. 
These are again true trade marks, whether affixed in the 
shape of a label on. a bottle of liquid, or in the shape 
of a device on the cork, or in the case of other goods, 
such as cigars, affixed to the box which contains the 
cigars, or the string which encircles them, they 
are in some way or other attached to the goods, 
and go along with the goods on sale. That I call the 
first class." 

As to the second class, his lordship said that " they are 
always cases of fraud. They are cases where the defen- 
dant, without putting any trade mark at all on his goods, 
or putting a trade mark which is admittedly different in 
substance from the trade mark, if any, of the plaintiff on 
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Singer v. 
Wilson. 



Begistration 
equivalent to 
public use. 



the goods, has represented the goods as being goods manu- 
factured by the plaintiff. Here, again, the Court has to 
trj' the question of representation. What the defendant 
has said or has done must amount to a representation that 
the goods to be sold are the goods of the plaintiff, or that 
they are manufactured by the plaintiff. What amount of 
representation will be sufficient for that purpose must 
again depend, of course, on the facts of each particular 



Not every 
mark applied 
can be a trade 
mark. 



Definition of 
trade mark in 



case. 

In the case in question the trade mark actually affixed 
to their goods by the plaintiffs had not been copied, no 
positive fraud was proved, and the bill was accordingly 
dismissed with costs. The Court of Appeal affirmed the 
decision, and endorsed the distinction drawn by the Master 
of the Rolls, Sir W. M. James, L. J., remarking that in a 
case not purely and simply of trade mark " actual fraud 
must be proved " (a). 

For a trade mark to be protected, it must therefore not 
only be applicable, but be actually applied to a " vendible 
article " (b) in the market ; the registration, however, of a 
trade mark under the Acts of 1875-77 (c) is equivalent 
to public use of the same {d). 

But it is not everything that can be marked on goods 
that will constitute a valid trade mark, a mere descriptive 
adjective, for instance, cannot be appropriated from the 
rest of the world (e). It is necessary, therefore, to dis- 
tinguish true trade marks from other marks, which, though 
affixed to goods, yet cannot be claimed as the exclusive 
trade marks of any individual. 

For the purposes of the Merchandise Marks Act, 1862 (/), 



(a) L. B. 2 Ch. D. 462. 

(6) See per Lord Westbury, C, 
in McAndrew v. JBassett, 33 L. J. 
Ch. 561-566. 

(c) 38 & 39 Vict. c. 91 ; 39 & 40 
Vic. c 83 ; 40 & 41 Vict. c. 37. 

(d) § 2 of Act of 1875. 

(c) Cf. Raggett v. FinoUcUer L. R. 
17 Eq. 29 ; Bra/vam v. Buttard, 1 H. 



& M. 447. Ab to trade marks com- 
posed of an essential particular with 
an addition varied to indicate 
different qualities, and how such 
marks should be registered, see In 
re Barrotoit L. K. 5 Ch. D. 353. 

if) 25 & 26 Vict. c. 88 
§1. 
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a very wide definition was adopted for the word " trade H^*?^!** 
mark," a definition too little precise to be of much 1S62 
practical use outside of that Act. 

The Trade Marks Registration Act of 1875 (a), however, P®^*??* ^ 
contains a definition, which is not only valuable in itself. Registration 
but is of great practical importance, qualifying, as it does, ^^* ^^^^' 
for registration and the accompanying advantages, all marks 
which satisfy its requirements. 

The definition in question is as follows : 

" For the purposes of this Act a trade mark consists of 
one or more of the following essential particulars ; that is 
to say — 

A name of an individual or firm printed, impressed, 
or woven in some particular and distinctive 
manner; or 

A written signature or copy of a written signature of 
an individual or firm ; or 

A distinctive device, mark, heading, label, or ticket (b) ; 
And there may be added to any one or more of the said 
particulars any letters, words, or figures (c), or combina- 
tion of letters, words, or figures ; also 

Any special and distinctive word or words, or com- 
bination of figures or letters used as a trade 
mark before the passing of this Act may be 
registered as such under this Act." 

The effect of this definition is to greatly restrict the Effect of this 
variety of marks now capable of adoption for the first ^ ^^ 
time by a manufacturer, for he will be unable to register or 
obtain protection under the Act for a new mark which does 
not comply with this definition by containing some one of 
the three first mentioned essential pai'ticulars, although 

{a) § 10. parte Stephens, L. R. 3 Ch- D. 659. 

(6) This does not include a mere (c) '* Figures "means 'Numerals:" 

word or combination of letters: Ex Ex parte Stephens, ubi supra. 

C 
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Its advaii' 
tages. 



First class of 
trade marks. 
— A naine^ 



How names 
differ from 
other trade 
marks. 



previously to the Act it would have been perfectly good. 
However, a manufacturer is entitled under § 10 to register 
any distinctive mark used as such before the passing of 
the Act (a), so obtaining for it the benefits of the Act, or, in 
case of registration being refused, to demand a certificate 
of such refusal (6), the possession of which will place him 
in a position to exercise whatever rights he may have had 
before and independently of the Acts. 

But while valid existing trade marks are properly pre- 
served, the effect of this definition in the future will be 
beneficial, since all new trade marks wiU necessarily pos- 
sess distinctive features, and, in particular, the public will 
be free to apply to goods made after an unpatented model 
their appropriate name (c), though given them by the first 
inventor, and by which not the manufacturer, but the com- 
position or principle has become known (d). 

In accordance with the above definition, the first species 
of trade mark consists of a name of an individual or firm, 
printed, impressed, or woven in some particular and dis- 
tinctive manner, to which essential particular may be 
added any letters, words, or figures, or combination of 
letters, words, or figures. 

There is between a name of an individual or firm used 
as a trade mark, and a fancy name or arbitrary symbol 
used for the same purpose, a broad distinction, which was 
early perceived, and which caused some diflBculty in the 
universal acceptance of a name as an efficacious trade 
mark. This difference is that a name is in its very nature 



(a) In re MitcheU, V.-C. HaU 
decided (August 2, 1877) that a 
single letter could not be registered 
as a trade mark on pens, though 
long used as such, the wording of 
the Act being opposed to registra- 
tion of a single letter not in com- 
bination. 

{b) See the Amendment Act, 39 
& 40 Vict. c. 33. 

(c) III Ex parte Stephens, L. K. 3 
Ch. D. 659, it was decided by the 



Master of the Bolls that a mere 
word or combination of letters was 
not within the Act. 

{d) Cf. Browne Y. Freeman, 12 W. 
R. 805 (Chlorodyne) ; Lazenhy v. 
Lazenby, Seton, 4th ed. 237 (Har- 
vey's Sauce) ; Wheeler & Wilson v. 
Shakespeare, 39 L. J. Ch. 36 
(Wheeler and Wilson Sewing 
Machines) ; Singer Manufa,cturing 
Go. V. WUson, L. R. 2 Ch. D. 434 
(Singer Sewing Machines). 
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generic, and is properly applied to designate, not one in- 
dividual in the world, but, it may be, many thousands, to 
all of whom it is equally appropriate. The addition of the 
Christian to the surname does, indeed, diminish the number 
of persons to whom the appellation belongs; but the 
Christian name is commonly abbreviated to an initial 
letter, and, in any case, the surname is the important part 
of the name, beyond which many persons do not care to 
investigate. 

The impossibility of a single manufacturer being allowed CoMequently 
to arrogate to himself the exclusive use of a name which name used as 
he shares in common with many other persons is apparent; ? *"^® "^""^ 

•^ ^ •»• •»^ ' IB les8 com- 

and from this circumstance the rule was deduced that, piete. 
while, as against persons bearing a dififerent name, a 
manufacturer's right in his name trade mark is absolute 
and exclusive, as against persons bearing the same name 
no such exclusive right can be set up (a). This rule 
must, however, be qualified by the statement that where 
a person uses his own name for the purpose of fraud, and 
satisfactory evidence of fraudulent intention can be pro- 
duced, such unfair conduct will be restrained, even though 
the free use of the man's own name may be thereby 
hindered (6). And the Criminal Law also admits of the 
punishment of such fraudulent user of a man's own 
name (c). 

In Holloway v. Holloway (d) the defendant, Henry HdUaway v. 
HoUoway, sold pills and ointment in packets and pots ^ ^^y- 
similar to those in which his brother, the plaintiflF, Thos. 
Holloway, sold his, and the defendant also aflBxed to his 
packets and pots similar labels and wrappers, but with 

(a) Burgess v. BurgesSyZDe G. M. Taylor, 23 L. J. Ch. 256 ; James v. 
& G. 89, and tn/ra, p. 20 ; Faber v. James, L. B. 13 Eq. 421 ; FuUwood 
Paler, 49 Barb. 357 ; B. Cox, 401 ; v. FuUwood, W. N. 1873, p. 93-185 ; 
Meneely v. Menedy, 17 Sickels, 427. GiUis v. HaU, B. Cox, 596 ; Stone- 
See Howe v. Howe Machine Co., 50 hredker v. Stonebreuker, 33 Mary- 
Barb. 236 ; B. Cox, 421. land, 252. 

(b) Holloway V. HoUoway,!^ Beav. (c) -R. v. Dundas, 6 Cox, 380. 
209, and infra ; Rodgers v. NowUl, 6 \d) 13 Beav. 209. 

Hare, 325 ; 5 0. B. 109 ; Twylor v. 

c 2 
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" H. HoUoway/' instead of simply " HoUpway." Thomas 
Holloway having filed a bill for an injunction. Lord 
Langdale, M.R., granted the injunction, saying, on the 
evidence, that it was as clear and as plainly avowed a 
fraud as he ever knew. He, however, expressly stated 
that "the defendant's name being Holloway, he had a 
right to constitute himself a vendor of HoUoway's pills 
and ointment, and that he, the M.R., " did not intend to 
say anything tending to abridge such right \' the defendant 
had, nevertheless, no right to do so with such additions 
to his own name as to deceive the public and make them 
believe that he was selling the plaintiffs pills and ointment. 
Burgess \, The case of Burgess v. Burgess (a) was somewhat 

Burgm, similar. There the plaintiffs father, to whose business the 
plaintiff had succeeded, had invented " Burgess* Essence 
of Anchovies." He employed his two sons as his 
assistants, and the business was conducted by him and 
them at 107, Strand. After a time one of the sons, W. H. 
Burgess, took a house in King William Street, and setting 
up for himself, put on his shop front, " W. H. Burgess, 
late of 107, Strand." He also headed his labels, " 36, King 
William Street, City, London (Royal Arms), late of 107, 
Strand, Burgess' Essence of Anchovies ;" plaintiffs labels 
being headed, " 107(Royal Arms), Strand, comer of the Savoy 
Steps, John Burgess and Son, Original and superior Essence 
of Anchovies." Sir R. T. Kindersley, V.-C , granted an 
injunction as to "late of 107, Strand/' and the continuance 
on the sides of the defendant's shop door of a plate with 
the words " Burgess' Fish Sauce Warehouse, late of 107, 
Strand ;" but the part of the motion which referred to the 
use of the words " Burgess' Essence of Ancho\des " being 
refused, the plaintiff appealed, and the Lords Justices then 
distinctly refused to deny a man the use of his own name. 
Sir J. L. Knight- Bruce, L.J., said, " all the Queen's sub- 
jects have a right to sell their articles in their own names, 

(a) 3 De G. M. & a 89. 
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and not the less so that they bear the same name as 
their fathers. The defendant carries on business in his 
own name, and sells his essence of anchovies as ' Burgess* 
Essence of Anchovies/ which, in truth, it is ; " and Sir G. 
Turner, L.J., added that, "where a person was selling 
goods under a particular name, and another person, not 
having that name, was usmg it, it might be presumed that 
he so nsed it to represent the goods sold by himself as the 
goods of the person whose name he used ; but that where 
the defendant sold goods under his own name, and it did 
happen that the plaintiff had the same name, it did not 
follow that the defendant was selling his goods as the 
goods of the plaintiff;" if, however, a fraudulent intention 
had been proved, both judges agreed that the case 'would 
have been different. 

The feet that according to these cases a man mi^^ht with Ainivxfrtk v. 
impunity, in the absence of proof of actual fraud, sell the 
same goods as another, under the same name, provided 
that his own name was the same as that of the rival 
manufacturer, who had been in the habit of using his 
name as his trade mark, not unnaturally produced doubts 
whether a trade mark which was not capable of protection 
against infringement in all cases could rightly be termed 
a trade mark at all ; and in Ainsworth v. Walmsley (a), 
where the defendant had affixed to thread not of the 
plaintiff's make labels with the words, "Ainsworth*s 
Thread," it was argued that such a case was no case of 
trade mark, and that, this being so, it became necessary 
for the plaintiff to prove the scienter on the part of the 
defendant. Sir W. P. Wood, V.-C, however, declined to 
adopt that argument, and intimated that in his opinion a 
man's name was ''as strong an instance of trade mark as 
could be suggested," adding that it was subject " only to this 
inconvenience — that if a Mr. Jones or a Mr. Brown relied 
on his name, he might find it a very inadequate security, 

(a) L. B. 1 Eq. 518. 
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because there might be several other manufacturers of the 

same name." 
A name may The decision in this case finally established the principle 
trade mark, that the name of an individual or firm duly appended to 

the vendible article is a valid trade mark (a), subject to 

the inconvenience mentioned above. 
A name now That inconvenience has now been removed by the Trade 
trade mark Marks Registration Act, 1875, § 10, which requires that 
must be m a ^j^^ name to be registered and treated as a trade mark shall 

distmctive ® 

form. be " printed, impressed, or woven in some particular or 

distinctive manner." For the future, a trade mark con- 
sisting of a name will be available against all the world, 
without exception, for with the mere collocation of letters 
there is to be combined some further element, in respect of 
colour, pattern, or some other such differentia, which shall 
effectually distinguish the trade mark from even a similar 
succession of letters from which that further characteristic 
shall be absent (6). The efiect of this provision is to 
render necessary for the future a precaution which many 
manufacturers have already voluntarily adopted, and the 
employment of a mode of printing, the imitation of which 
would furnish an almost irrefutable presumption of fraud, 
may be instanced from Stephens v. Peel (c), before Sir 
W. P. Wood, V.-C, in which case the labels on the bottles 
containing the plaintiff's ink were printed in letters which 
aie described as being in part white on a red ground, in 
part white on a blue ground, and in part blue on a white 
ground. 
The name There is no provision in the Act which requires that 

t^t otthe ^^^ name selected as the trade mark shall be the name of 

(a) See per Lord Kingsdown, in nuBsioner of Patents shall not re- 

Leather Cloth Co. v. American Lea- ceive and record any proposed trade 

' thei Cloth Co., 11 H. L. C. 523, mark which is merely the name of 

where he treats a name as a good a person, firm, or corporation only, 

. trade mark. unaccompanied by a mark sufficient 

(6) In the same way, by the to distinguish it from the same 

United States Statute of 1870, name where used by other persons. 

§ 79, it is provided that the Com- (c) 16 L. T. N. S. 146. 
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the individual or firm by whom the goods to which the actual manu- 
trade mark is to be attached are actually manufactured. 
Neither was this the case before the passing of the Act. 
In many instances^ it is true, the name was that of the 
actual manufacturer ; thus, the words " Ainsworth's 
Thread '' (a) and " Taylor's Persian Thread " (6) were used 
as trade marks on thread produced by those makers, " Ram- 
say" was used on bricks by G. H. Ramsay (c), Thomas 
HoUoway placed "Holloways PiQs" and "HoUoway's 
Ointment " on his boxes and pots (li), and so in many 
cases more (e). 

But where a name has once become a trade mark, by A name be- 
registration, or, if used before the passing of the Trade j^^^^ ^ay 
Marks Registration Act of 1875, by actual user on aP^^iththe 
vendible article (/), since followed by registration or the 
procurement of a certificate of refusal to register (//), it is 
assignable (h), subject to a connexion with the goodwill 
of the business (i), and may easUy pass to and become 
the property of a person or firm whose own name is widely 
diflferent. Thus, the trade mark " William Ash," in Btci^y 
y. Bedford (k), "1847, Rogers Bros. A 1," in Meriden 
Britannia Co. v. Parker (l). 

Among trade marks used before the passing of the Names of 
Trade Marks Act of 1875, instances are not unusual ofgon^ea. 
marks consisting of a name which neither is nor ever has 
been borne by the present or any past manufacturer, but 
which either belongs to some person who actually exists 



(a) AiTistDorth v. WcUmsley, L. R. 
1 Bq. 618, 

(&) Tai/lor V. Taylor, 23 L. J. 
Ch. 255. 

(c) Dixon y. Fatocus, 3 EIL & 
Ea 637. 

{d) Holloway y. HoUoway, 13 
Beav. 209. 

(c) Burgess v. Burgess, 3 De G. 
M. & G. 89 ; Wedgwood v. Smith 
(Jewitt's " Wedgwoods"), 385; Col- 
lins Go. y. Brown, 3 K. & J. 423 ; 
Stephens y. Peel, 16 L. T. N. S. 145, 
&c. 



(/) McAndrewY.Bas8eU,d'dJj,J, 
Ch. 661. 

ig) Amendment Act of 1876. 

(h) Hall y. Barrows, 33 L. J. Ch, 
204 ; The Leather Cloth Companies' 
case, 1 H. & M. 271 (V.-C. Wood) ; 
and 11 H. L. C. 623 (Lords Crcin- 
worth and Kingsdown). 

(i) Trade Marka Registration 
Act, 1875, §2. 

{k) 32 L. J. Ch. 741, and 33 L. J. 
Ch. 465. 

(0 39 Conn. 450; 12 Amer, 
Hep. 401. 
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Name some* 
times used 
alone. 



Sometimes 
in combina* 
tions. 



or has existed, or to some imaginary or symbolical person- 
age, or character from a book. Thus, the names ** Victoria," 
" Albert," &c., are very commonly used on a great variety 
of articles ; thus " Bismarck" denoted paper collars (a), and 
** Roger Williams " long cloth (6), so too " Britannia," 
" DoUy Varden," &c. All such names, whether of real or 
fictitious characters, must, however, be treated as fancy 
names, and cannot therefore be registered unless in actual 
use before the passing of the Act (c). If used before the 
Act, they will be registered under the latter part of § 10, 
expressly framed to meet such cases. 

In some cases the name constituting the trade mark is 
used alone, as "Dent " in Dent v. Turpin (d), " Ramsay " 
in Diocon v. Fawcus (e), " Howe " in Howe v. Howe 
Machine Co. (/), "Wedgwood " in Wedgwood v. Smith (g), 
" Derringer " in Derri/nger v. Plate (h), " Jules Jurgensen" 
in Jurgensen v. Alea^nder {i), "A. W. Faber'' in Faber 
v. Faber (Jc), 

In other cases the name is used in combination with 
other letters, words, or figures, or combinations of letters, 
words, or figures; thus "Collins & Co. Hartford Cast 
Steel, Warranted " (l)/' Taylor s Persian Thread " (m)," Ste- 
phens' Blue Black Writing Fluid" (n), "Coe's Super- 
phosphate of Lime" (o), "WoKe's Aromatic Schiedam 
Schnapps" (p), "Mrs. Winslow's Soothing Syrup" (g), 



(a) Messerole v. Tynherg, 4 Abb. 
Pr. R. K S. 410; R. Cox, 479. 

(6) Barrows v. Knight, 6 B. 1. 
434 ; R. Cox, 238. 

(c) See Ex parte Stephens, 24 W. 
R.819. 

id) 2 J. & H. 139. 

(e) 3 EIL & EU. 537. 

(/) 50 Barb. 236 ; R. Cox, 421. 

{g) Jewitt's" Wedgwoods," 238. 

{h) 29 CaL 292 ; R. Cox, 324. 

(i) 24 How. Pr. R. 269 ; R. Cox, 
298. 

{Jc) 49 Barb. 357 ; R. Cox, 401. 
And see Richards v. Williamsonf 
80 L. T. N. S. 746; FuUwood v. 



FuUwood, W. N. 1873, p. 93—186 ; 
Tonge v. Ward, 21 L. T. N. S. 480. 

{]) Collins Co, V. Brovm, 3 K. & 
J. 423 ; Collins Co, v. Cewen, 3 E. 
& J. 428. 

(m) Taylor v. Taylor, 23 L. J. 
Ch. 255. 

(n) Stephens v. Peel, 16 L. T. N. S. 
145. 

(o) Bradley v. Norton, 33 Conn. 
157 ; R. Cox, 331. 

(p) Burke v. Cassin, 45 Cal. 467 ; 
13 Amer. Rep. 204. 

(5) CuHisv, Bryan, 2 Daly, 212 ; 
R. Cox, 434. 
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ngiift- 



'* 1847, Rogers, Bros., A 1 " (a), " Menedy's West Troy, 
N. Y." (6). Again, " J. Rodgers & Sons " was coupled 
\^th a crown between the initials of the sovereign (c), and 
" Kansomes & Co." was followed by " H. H. 6 " (d). 

The second class of trade marks to which the Act allows Seconddaa 
registration is really little else than a subdivision of the ^^®™»^'^ 
first class, consisting, as it does, of " a written signature, or tore, 
copy of a written signature of an individual or firm," to 
which there may be added, as before, *' any letters, words, 
or figures, or combination of letters, words, or figures.*' 
The signature of an individual or firm is in fact the name 
of the individual or firm printed or written in a " particular 
and distinctive manner," and as such, even before the late 
Act, necessarily exhibited characteristics which could 
hardly be copied without the presimiption being irresistible 
that the imitation was fraudulent and intended to invade 
the rights of the person whose signature was in question. 
In the cases of Farina v. SUverlock (e) and Welch v. 
Knott (/), the signature formed an important part of the 
trade mark concerned, and in America the signatures of 
individuals and firms have been admitted to registration 
on the same principle. For the future, when the signature 
is once registered as a trade mark, whether with or with- 
out additions, it will descend and be assignable just as any 
other trade mark, without its new owner being liable to 
any imputation of representing the person whose signature 
is employed to be still in charge of the business, although 
formerly the use of a mark of this description might not 
improbably have been held to convey some such repre- 



(a) Meriden Britannia Co. v. 
Parker, 39 Conn. 450; 12 Amer. 
Eep. 401. 

(b) Menedy v. Meneely, 17 Sickles, 
427. 

(c) Bodgers v. NowiUf 6 Hare, 
825; 5 C. B. 109 ; 3 De G. M. & G. 
614. 

{d) Ransome v. BentaU, 3 L. J. 
Ch. 161, And see Cfreen v. Folg- 



ham, 1 S. & S. 398; James v. 
James, L. B. 13 Eq. 421 ; LazenJby 
V, Lazenhy, Seton, 4th ed. 237; 
GiUis y. Hall, R Cox, 696. 

(c) 1 K. & J. 509 ; 6 De G. M. & 
G. 214 ; 4 K & J. 660. 

(/) 4 K. & J. 747. See Massam 
V. ThorUy'8 CatOe Pood Co., W. N. 
1877, p. 162. 
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sentation to the public. To a case of this description 
Lord Cranworth's observations very directly apply, when, 
speaking of a buyer of a business using the name of a 
former maker, he said (a), " the question in every such 
case must be whether the purchaser in continuing the use 
of the original trade mark would, according to the ordinary 
usages of trade, be understood as saying more than that he 
was carrying on the same business as had been formerly 
carried on by the person whose name constituted the trade 
mark. In such a case I see nothing to make it improper 
for the purchaser to use the old trade mark, as the mark 
would in such a case indicate only that the goods so 
marked were made at the manufactory which he had pur- 
chased.** The provision in the Act of 1875 (b) that a 
trade mark "shall be assigned and transmitted only in 
connexion with the goodwill of the business " wiU^ enable 
the purchaser to use the trade mark so acquired by him 
without his motives being open to question, and will at 
the same time ensure that marked goods purchased by the 
public shall, except in cases of punishable infringement, 
be produced at the works from which they purport to 
have come. 
Third-clasB of The third class of marks comprises "a distinctive device, 
—A distino- mark, heading, label, or ticket,** to which again may be 
tive device, added " any letters, words, or figures, or combination of 

letters, words, or figures.'* 

Distinctive- The important feature which is absolutely necessary in 

ness require . ^jj ^^^ varieties of trade marks included in this class is 

that of distinctiveness ; each mark must be such that, if a 

question of infringement arises, it shall be perfectly clear 

what it is that is being infringed, and that this something 

is quite different from all other marks used upon the same 

class of goods. 

Composition Of the words " device, mark, heading, label, or ticket,'* 

of trade mark, 

(a) Leather Cloth Co, v. American (6) § 2. 

Leather Cloth Co., 11 H. & C. 523. 
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some point more directly to the matter of which the trade ^^ manner of 

* , , .,.,.. nsc alluded to. 

mark is composed, others to the mamier m which it is 
affixed to the vendible article. 

''Device" and "mark" seem, at first sight, wide enough "Devue"aud 
to include any of the symbols or combinations of whicli 
a trade mark could consist. It has^ however, been held 
that they do not include a mere word, or collocation of 
letters, however strangely combined, or singular in their 
application (a), so that for the future it will be impossible 
to introduce as new trade marks fancy names such as 
have filled so large a space in the reports of trade-mark 
cases. 

When used as indicative of the mode of application of '^^^^^^ °/ ^vv^^- 
the trade mark, these words will include such cases as cated by 
where the mark is stamped on iron (6), or branded on *^®™- 
casks of wine (c), or imprinted on sticks of liquorice (d), 
and, generally, any cases which do not come within the 
remaining and more exact terms. 

"Heading" applies to cases where, in addition to the"^^^'°^* 
ordinary label on the goods, there is a separate label 
affixed above it, on which the special mark is exhibited (e). 
It also applies to the kind of marks specially applicable 
to the case of textile fabrics, in which a heading of 
special pattern is inwoven into the edge of the goods (/). 

" Label " indicates an impression of a tmde mark upon " Label' 
a piece of paper, or some other thin substance, which is 
made to adhere to the goods to which it is applied, or to 
the vessel containing them. Thus, in Wotherspooii v. 
Cwrrie (g), the label was affixed to packets of starch ; in 



(a) Ex parte Stephem, L. B. 3 
Ch. D. 669. 

(6) Motley v. Downman, 3 My. & 
0. 1 ; MUlington v. Fox, ib. 338 ; 
OrawtJvay v. Thompson, 4 M. & G. 
357 ; ffaU v. Barrows, 32 L. J. Ch. 
548 ; and 33 L. J. Ch. 204, kc 

(c) Seixo V. Provezende, L. R. 1 
Ch. 192 ; 3foet v. Couston, 33 Beav. 
578 ; Ponsardin v. Peto, 33 Beav. 
642, &c. 



{d) Mc Andrew r. Bcusett, 33 L. 
J. Ch. 561. 

(c) Ex parte SUphens, 24 W. R. 
963. 

(/) Harter t. Souvazoglu, W. N. 
1876, pp. 11-101 J and see per Sir 
G. Jessel, M. R., in Singer ManU' 
facturing Co, v. Wilson, L. B. 2 
Ch. D. 434. 

ig) L. R. 5 H. L. 503. 
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" Ticket." 



Composition 
of trade mark. 



" Device." 



Examples. 



Ba88 V. Dawber (a) to bottles of beer ; in Blackwell v, 
Crabb (6), Coclca v. Chandler (c), Cotton v. OUlard (d), 
and other cases, to bottles of pickle. 

" Ticket " points to a mark also impressed upon a 
separate material, but only loosely attached to the goods 
the make of which it indicates. Thus the trade mark of 
a wire manufacturer consisted of an anchor stamped on 
the tallies, or metal labels, attached to the bundles of his 
wire (e) ; the trade mark of a clothier was imprinted on 
a ticket pinned on to his wares (/). 

The question, "What is a trade mark?" is, however, 
less directed to the manner in which the trader's symbol 
is attached to his goods than to its composition, and 
the varieties of mark which will merit and receive pro- 
tection. 

The original form of trade mark was probably the repre- 
sentation of some animal, or other natural object, or 
mathematical figure, as the Hall mark of the lion or 
leopard's head, the Freemasons' compasses, or the Govern- 
ment broad arrow. Such a mark would be independent 
of language, and would serve to distinguish goods of a 
certain make, even for the illiterate. 

Such marks are still frequently employed, and this 
clause specially includes them. To this class belong the 
marks of an anchor (g), an eagle (A), a lion (i), an ele- 
phant (i), a cross (k), a pyramid (Z), a bell (m), a hand (n), 
or a cock (o). 



(a) 19 L. T. N. S. 626. 

(b) 86 L. J. Ch. 504. 

(c) L. R 11 Eq. 446. 

(d) 44 L. J. Ch. 90. 

{e) EdeUten v, Edelsten, 1 De G. 
J. & S. 185. 

(/) Hirst V. Denham, L. E. 14 
Eq. 542. 

(g) EdeUten v. EdeUtm^ ubi 
suprd. 

{h) StandUh v. T^hitweU, 14 W. 
B.612. 

(i) Henderson v, Jorss, Lloyd 



on Trade Marks, 2iid ed. 54; Seton, 
4th ed. 236. 

{k) Cartier v. Ca/rlUe, 31 Beav. 
292. 

(I) Bass V. Dawber, 19 L. T. N. 
S. 626. 

im) Bell V. BcUj V.-C. B., August 
1, 1876. 

(») AUsopp V. Walker, M. R., 
April 10, 1877. 

(o) In re WaXkden Aerated Waters 
Co., M. B., June 8, 1877. 
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A crest is just as capable of becoming a trade mark as A crwt 
any other arbitrary device (a). In Beard v. Turner (b) 
Sir W. P. Wood, V.-C, said, " I am not prepared to say or 
hold that a man putting his crest should not so put it as 
to establish his right to say, * Nobody shall use my crest.' 
It is incumbent on hira, as on every plaintiff, to show that 
the crest is an essential part of his trade mark," The 
readiest way of proving this will now be by reference to 
the Eegister of Trade Marks. 

In Standish v. Whitwell (c) an injunction was granted StandUk y. 
restraining the defendant from stamping what he alleged ' *^ * 
to be his own crest — ^an eagle — on his iron, the plaintiff 
having previously adopted an eagle as his trade mark on 
the same substance. 

It does not seem quite certain how far initials may Initial, 
compose a trade mark capable of registration and protec- 
tion in this class of marks. Before the Trade Marks Act 
of 1875 a trade mark might consist of initials, either 
alone, or in combination with other ingredients (cZ). Now, 
however, it would be difficult to assert that initials alone, 
printed in the usual manner, and without any distinguish- 
ing peculiarities of shape, colour, &c., could be described 
as ** a distinctive device, mark, heading, label, or ticket'* 
Where the letters are combined together into the form of a 
monogram, or enclosed within a distinctive border, or are 
in any other way used in such a combination as to be dis- 
tinguishable from the same letters used in the plain, 
ordinary way, there can be no objection to their recogni- 
tion as a valid trade mark. 

In Harter y.Souvazoglu (e) the trade mark consisted of a iiaHer v. 
certain combination of purple, pink, and green threads, nine 'S^^^^fi^'"*^ 
stripes in three gradations, which were woven as a heading *"^' 

into cotton goods, which were forwarded to the markets of 

(a) In SteinihaZ v, Samson^ G. A,, mmiicipal, kc, amu. 
April 17, 1877, the trade mark (6) 13 L. T.N. S. 746. 

consisted of the crest, arms, and (c) 14 W. K. 512. 

motto of the plaiutiff's family. See {d) See p. 44, infra, 

Instmctioiui as to royal, national, (e) W. N., 1875, pp. 11-101. 
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Turkey and the Levant. The owners of this mark having 
filed a bill for an injunction against a rival trader who 
had copied the mark, Sir C. Hall, V.-C, held " that a 
heading could be the subject of a trade mark, that the 
evidence in the case showed that this heading was dis- 
tinguished from others in Turkey, and that it had become 
a trade mark, although it was sometimes associated with 
stamps on the goods, of the lion and the sun, and other 
devices. Customers had bought goods because of this 
particular heading, and he therefore considered that the 
plaintiffs who had adopted it were entitled to the protec- 
tion they asked, and that no other persons could use it "(a). 
Fourth class The fourth class of trade marks allowed to be registered 
marks.— Old Under the Trade Marks Acts consists of " any special and 
marks. distinctive word or words, or combination of figures or 

letters used as a trade mark before the passing of the Act 
of 1875." 
What this This clause is designed to extend the benefits conferred 

s mc u es. -^^ registration under the new Acts to trade marks which, 
though protected by the Courts as such before the passing 
of those Acts, yet do not come within the more restricted 
definition which it has been thought right to apply to 
marks adopted and used for the first time since that date. 
The class of existing trade marks whose registration 
this clause is intended to permit is to be composed of 
marks consisting of a word or words, or a combination of 
figures (i.e. numerals) (6) and letters. Other existing 
trade marks can be registered under some one of the 
former heads. 
Fancy names. The principal class of trade marks intended by this con- 
sists of fancy names, which are peculiar in their applica- 
tion to the goods manufactured at a certain establishment, 
and which are understood by the public as ascribing the 
article to which they are applied to the manufacture of that 

(a) And see per Sir G. Jessel, (6) £x parte StepJiena, L. R. 3 Ch. 

M. E.., in Singer Manufacturing Co. D. 669. 
V. WiUon, L. R. 2 Ch. D. 434. 
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establishment, and that only. Whether, however, a name 
selected for this purpose is really and truly a fancy name 
is often a question of extreme nicety. 

The word may be purely descriptive, that is to say, it Descriptive 
may express accurately and appropriately the material or 
mode of composition of the goods to which it is afiBxed, 
and unless the exclusive manufacture of such goods is 
protected by a patent, and the same result cannot be 
attained without infringement of the patent, all the world 
has the right to make and sell such goods ; and further, 
when the goods are manufactured and in course of sale, 
not only has the right, but is in duty bound to describe 
them, for the proper information and protection of the ' 
public, in such manner as will convey the most correct 
idea. Hence the original maker can claim no exclusive 
right in the properly descriptive name. 

The reasoning of Sir W. P. Wood, V.-C, Young v. Young y. 
Macrae (a), affords a good example of the just way of con- ^^^^ 
sidering cases of this description. In that case the plain- 
tiffs, who held apatent for manufacturing a kind of oil which 
they called " Paraffin oil/' filed a bill against the defendant, 
who sold a substance which he styled " Kerosene oil," 
or "American Paraffin Oil." The case comjing on on motion 
for injunction, the Vice-Chancellor said, " In the patent the 
process is described as ' a distillation of coal so as to obtain 
oil containing paraffin, and from this oil I obtain paraffin/ 
So he calls it paraffin oil because it contains paraffin. Here 
is a well-known substance called * paraffin.' A chemist 
discovers that by the same process by which paraffin is 
produced, an oil containing paraffin, and from which 
paraffin can again be produced, is obtainable. Therefore, it 
being an oil containing paraffin, and producing paraffin, he 
calls it * paraffin oil' It is not a fanciful or whimsical name, 
but it describes the thing which he has produced. A man 
cannot take out a patent for a natural substance, but he 

(a) 9 Jur. N. S., 822. 
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can take out a patent for arriving at that natural substance, 
and he may christen it, putting aside all other people, 
having called it by that name." The Vice-Chancellor 
then put the case of a man extracting sugar from beet-root 
by a patented process, and calling the extract "beet-root 
sugar " for a period of ten years. In such a case, when 
beet-root sugar was asked for, it would be known that his 
was meant, because he was the only man who made it. 
'^The name," the Vice-Chancellor said, " does not become 
a trade mark, but it gets fixed to his sugar simply because 
nobody else could make it. Then, suppose that another 
man found out another method of making sugar from beet- 
root, and so extracted it, not wanting to patent it, and, 
described it as ' beet-root sugar, may he not call it ' beet- 
root sugar ' because the other gentleman for ten years has 
been the manufacturer of it, and sold it as such ? I think 
the question of the fancifulness of the name is a question 
whether it is taken by way of trade mark or not. All he 
(i.e. the plaintiff) has done here is this, he has found out 
an article which is a natural product, and he has given that 
natural product a name." " This is not like the case of the 
* Medicated Mexican Balm/ which is a name extravagantly 
ridiculous. I therefore should not assume Tnala fides 
against a person who calls the thing what it is. It is 
paraffin and it is oil, therefore paraffin oil. There is 
paraffin in it, and paraffin to be obtained from it, and it is 
American." Injunction refused. 

In a later case (a) the same Vice-Chancellor referred to 
the above case of Young v. Macrae (b), and remarked that 
" if the evidence had gone, to show that the plaintiff had 
been the first to apply the name ' paraffin ' to the oil, he 
would have granted an injunction ; but that he had there 
had it proved that the name ' paraffin oil ' had long been 
known as the scientific name of the article, and that the 
defendant could not well have called it anything else." 

(a) Braham v. Bustard, 1 H. & (6) 9 Jur. N. S. 322. 

M. 447. 
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Afrain, a word which was first applied to, or was even Nwne become 

, « , t 1 o 1 • publico )ur If, 

invented for the sole and express purpose of designating a 
new substance or composition may prove, on investigation, 
to have ceased to retain the characteristic which it once 
possessed, of conveying the idea of the goods being of a 
particular manufacture, in which case the person first usinrr 
the word, though its inventor, will cease to have any ex- 
clusive rights in it, since it will have become purely 
descriptive of an article which all may freely make. The 
name thus becomes publici juris, and not only can be, but 
ought to be employed by all who manufacture and sell an 
article which they are at perfect liberty to manufacture 
and sell, and of which the name in question is generally 
recognised as the appropriate designation. 

The registration as a trade mark of a name of this Effect of 
description will somewhat complicate the question, as such '®^***™**^°' 
registration is to be primd facie evidence, and after five 
years' registration, conclusive evidence of the right of the 
registered owner to the exclusive use of such trade 
mark (a) ; but this enactment does not preclude a defence 
on the ground that the name so registered is in fact no 
trade mark, and was registered, or is continued on the 
register by error, and the remarks of Sir G. Hellish, L. J., 
in F(yrd v. Foster (6), appear to be equally applicable since 
the Act as before it. " There is no doubt, I think, that a 
word which was originally a trade mark, to the exclusive 
use of which a particular trader, or his successor in trade, 
may have been entitled, may subsequently become publici 
juris, as in the case which has been instanced of Harvey's 
sauce (c). Then, what is the test by which a decision is 
to be arrived at whether a word wliich was originally a 
trade mark has become pvhlici juris ? I think the test 
must be, whether the use of it by other persons is still 

(a) Trade Marks Act, 1876, § 3. granted by Sir J. Romilly, M. E., in 

(b) L. B. 7 Ch, 611. 1868, to restrain the infringment of 

(c) With respect to this example, this designation. See Lazcnby y. 
an injunction appears to have been Lazenhy^ Seton, 4th ed. 237. 
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calculated to deceive the public, whether it may still have 
the effect of inducing the public to buy goods not made 
by the original owner of the trade mark as if they were 
his goods. If the mark has come to be so public and in 
such universal use that nobody can be deceived by the 
use of it, or can be induced from the use of it to believe 
that he is buying the goods of the original trader, it appears 
to me, however hard to some extent it may appear on the 
trader, yet practically, as the right to a trade mark is 
simply a right to prevent a trader from being cheated by 
other persons' goods being sold as his goods through the 
fraudulent use of the trade mark, the right to the trade 
mark must be gone " (a). 
Name indi- In the casc of The Wheder & Wilson Manufacturing 

G&ijlVfi Ox ft 

principle of Go, V. Shakespeare (6), Sir W. M. James, V.-C, and in 
construction, rj^ Singer Manufacturing Co. v. Wilson (c), Sir G. 
Jessel, M.E. (affirmed by the Court of Appeal), refused to 
grant an injunction to restrain the use in connexion with 
sewing machines in the one case of the words " Wheeler 
and Wilson,'' in the other case of the word " Singer," the 
Court holding in each case that the name had become de- 
scriptive of the principle on which the machines were re- 
spectively constructed, and that the Court would not assist 
an attempt at continuing the monopoly in the articles in 
question after the expiration of the patent, by a claim to 
the exclusive use, by way of trade mark, of the name by 
which the peculiar principle of construction had come to 
be generally known. 
Actual fraud. Qf course, in either of these cases, any element of actual 
intentional fraud will be taken into consideration, and the 

{a) Thus, the marks of the crown case, however, the name was not 
and horseshoe were proved to be placed by the defendant upon his 
common to the iron trade : in In re machines. The Court of Appeal 
Barrows, L. K. 5 Ch. D. 353 ; and decided in the same sense in Ckeavin 
see § 9 of the Merchandise Marks v. Walker (Cheavin's filters) re- 
Act, 1862. versing the decision of V.-C. Bacon, 

{b) 39 L. J. Ch. 36. L. R. 5 Ch. D. 850. 

(c) L. R. 2 Ch. D. 434. In this 
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Court will, in the exercise of its general jurisdiction for 
the repression of fraud, award an injunction or damages in 
a case in which, but for the fraud, no remedy would have 
been given. Thus, for instance, in a case in whicli the 
infringer might have taken with impunity the name of an 
article invented by another, but not content with so doing, 
described his own manufacture as " the original " article, 
he was restrained by injunction from the use of that mis- 
leading epithet (a). 
The general principle, however, is that where a name Name purely 

1 T_ /» X J 1 'i.!- • • n 1 descriptive 

used by way of a trade mark either was origmally, or has cannot be 
since come to be, purely descriptive of the article to which projected, 
it is attached, so that while serving to indicate what the 
article is, it does not serve to connect it with any 
particular manufacturer or manufacturing establishment, 
that name cannot be protected as a trade mark (6), or 
registered as special and distinctive. 

Again, where a mark, though not descriptive, yet does Name not 
not serve to distinguish the person using it from a ^*^°*^^®* 
number of other persona who use or are entitled to 
use it, it cannot be a valid trade mark, since it is com- 
mon, if not to the whole world, at all events to a class 
of persons. Thus "prize medal" (c), "gold medal (d). 
The objection, however, will not prevail where the class is 
very limited (e). 



(a) Cocks V. Chandler, L. It. 11 
Eq. 446. The presumption of fraud 
may, however, be refuted, as by a 
fair statement of the maker's own 
name : Browne v. Freeman, 12 W. 
R.805. 

(Jb) Among the American cases, see 
Corwin v. IkUy, 7 Bos. 222 ; R. Cox, 
266 ( " Club House Gin ") ; Phalon 
V. Wright, 6 Phila. 464 ; R Cox, 
307 (" Extract of Night Blooming 
Cereus " ) ; Binninger v. Wattka, 28 
How. Pr. R. 206 ; R Cox, 318 (" Old 
London Dock Gin"); Castoell v. 
Davis, 13 Sickels, 223 ("Ferro- 
phosphorated Elixir of Calisaya 



Bark"); Tovm v. Stetson, 6 Abb. Pr. 
R. N. S. 218 ; R. Cox, 614 (" Desic- 
cated Codfish " ) ; also Thomson v. 
Winchester, 19 Pick. 214 ; R Cox, 
7; OiUotty.Esterhrooh, 47 Barb. 466; 
R, Cox, 340 ; Fetridge v. Merchant, 
4 Abb. Pr. R. 166 ; R Cox, 194 ; 
Wolfe V. Qoulard, 18 How. Pr. R 
64 ; R Cox, 226 ; and Burke v. 
Cassin, 46 CaL 467, 13 Amer. Rep. 
204. 

(c) Batty V. Hill, 1 H. & M. 264. 

{d) Taylor y. QiUies, 14 Sickels, 
331. 

(e) Dent v. Turpin, 2 J. & H. 
139. And see p. 61, note (/ ). 

D 2 
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Fraudulent 
trade mark. 



Adjective Again, an ordinary adjective in the common language of 

quaUty only, the country, descriptive of the quality of the article, and 
no trade mark. ^^^^ designating it to be of the manufacture of a certain in- 
dividual or establishment, as "superior" (a), "superfine "(a), 
" nourishing *' (6), cannot be exclusively appropriated as a 
trade mark. And the same is the case with a word or 
symbol which is understood generally, or in the trade, to 
indicate quality and not a special manufacturer. Thus 
"A, No. 1," "AX, No. 1 "(c). 

Again, a trade mark which contains false representations, 
so as to deceive the public, will not be protected in equity 
as a valid trade mark (d), and cannot be registered as such 
under the Registration Act of 1875 (e). But mere collateral 
misrepresentations do not disqualify (/)• 

It may be stated as a general rule that the more extra- 
ordinary and extravagant the name tliat is adopted by way 
of trade mark, the better will the object be attained, and 
the protection of the Courts and of the Registmtion Ofhce 
secured, for the more uncommon the designation is, the 
less obnoxious is the exclusive claim of the manufacturer, 
and the more conclusive the evidence of fraud supplied by 
an infringement. Thus, Sir W. P. Wood, V.-C, said, " I have 
not the least doubt that if the plaintiff (if I doubted I 
should be going quite contrary to the Mexican Balm case 
and other cases in which ridicidous names have been used) 
had invented a fanciful and ridiculous name — and the more 
ridiculous, the bettet it is for his purpose — and has used 
it for eight or ten years in his trade, that the Court would 



Extravagance 
an advantage 
in fancy 
names. 



(a) Braham v. BtUftard, 1 H. & M. 

447. 

(6) Raggett v. Findlater, L. R. 17 
Eq. 29. 

(c) Candee, &wan dc Co. v. Deere 
di Co., 54 lU. 439; 5 Amer. Rep. 125; 
and see The Amoskeag Manufac- 
turing Co. V. Speary 2 Sand. S. C. 
599; R. Cox, 87; Burkes. Cassin, 45 
Cal. 467 ; 13 Amer. Rep. 204; and 
Stokes V. Landgraff^ 17 Barb. 608 ; 



R. Cox, 137 ; with which last com- 
pare Hirst v. Denh/mif L. R. 14 
Eq. 542. 

(d) Bidding v. HoWf 8 Sim. 477 ; 
Perry v. Tru^, 6 Beav. 66 ; Flavel 
V. Harrison, 10 Hare, 467 ; Leather 
Cloth Co. V. American Leather Cloth 
Co., 33 L. J. Ch. 199 ; Morgan v. 
McAdam, 36 L. J. Ch. 228. 

(e) See § 6. 

(/) Ford y. Foster, L» R 7 Ch. 611. 
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take care that nobody else should use that absurd name ; 
for such user could only be a user for the express purpose 
of imitating the plaintiff's, and so defrauding the plaiutilT, 
by representing goods manufactured by one person to be 
go(5ds manufactured by another *' (a). 

In many cases the fancy name used as a trade mark is Fancy nunes 
an entirely new word, invented for the occasion by the ^ted.^"^' 
manufacturer of the material or composition to which it is 
applied, and such a name may be registered and otherwise 
treated as a valid trade mark, if invented and used before 
the passing of the Act of 1875 (6). 

Thus "Pectorine" (c) and " Lactopeptine " (J) were Exampiea. 
protected as names for medical compounds; " Cocoaine " (c) 
and " Bovilene " (/) for pomades. " Chlorodyne " (jg) was 
only not protected because the proprietor, on a mis- 
taken view of his rights, consented to have his bill for an 
injunction dismissed with costs (h). 

In many other cases the trade mark consists, not of a Exiating 

1 'J j"Lj.i» 'j T_*j.» « words com- 

newly corned word, but of a word, or a combmation of posing a fancy 
words, already in common use, but which for the purpose ^™e. 
of the trade mark'is or are used and applied in a manner 
quite different from the ordinary use and application, so dif- 
ferent that it is seen at the first glance that the word or 
combination of words is or are being used quite out of the 
common signification and in the nature of a fancy name 
designatory of the goods. Thus, " Pharaoh's Serpents " (i), 
applied to a toy ; " The Licensed Victuallers' Relish " (&), to 



(a) Young v. Macrae, 9 Jur. N. S. 
822 ; and see Fetridge v. Merchant, 
4 Abb. Pr. R. 156 ; R Cox, 194. 

(6) JSx parte Stephens, L. It. 8 Ch. 
D. 659. 

(c) Smith V. Ma9(m, W. N. 1876, 
p. 62. 

(d) Ca/mrick v. Moraon, L. J. 
Notes of Cases, 1877, p. 71. 

(e) Burnett v. Phalon, 9 Bos. 192 ; 
B. Cox, 376. 

(/) Lockwood y. Bostwidc, 2 Daly, 
521 ; R. Cox, 655. 
{g) Brovme v, Freeman, 12 W. R, 



806. 

(A) And see Young v. Mcu;rae, 9 
Jur. N. S. 822, in which " Paraffin 
Oil,*' Lamplough v. Balmer, W. N. 
1867, p. 298, in which "Pyretic 
Saline," and Wolfe v. OouUt/rd, 18 
How. Pr. R 64,' R. Cox, 555, in 
which "Schiedam Schnapps," was 
not protected for special reasons 
only* 

{%) Bamett v. Leucha/rs, 18 L. T. 
N. S. 495. 

{h) Cotton V. Giliard, 44 L. J, Ch, 
90. 
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InscriptionB 
or advertise- 
ments. 



a sauce; "Turin," " Sefton," "Leopold," and "LiverpooV' (a) 
to cloth ; "United Service" (6) and "Genuine Yankee" (c) to 
soap ; " Sweet Opoponax of Mexico " (d), and " Balm of 
Thousand Flowers" {e) to perfume; and *' Charter Oak" 
to stoves (/). 

Occasionally it has been sought to protect as a trade 
mark, and to claim exclusive rights in, an inscription or 
advertisement composed of ordinary English words, used in 
their ordinary sense, and only pecuUar from the length of 
the sequence. Usually, indeed, there is in such cases some 
feature which might be really distinctive, but of which the 
plaintiff, for some reason or other, is unable to avail him- 
self; this failing, the whole inscription is claimed. Such 
cases, however, are in fact " advertisements of the character 
and quality of the goods " (gr), in which advertisements 
no exclusive rights can be claimed, as was expressly 
decided by the Court of Appeal in Cheavin v. Walker (h), 
where the inscription was " G. Cheavin s improved patent, 
gold-medal, self-cleaning, rapid water filter, Boston, Eng- 
land,** the name Cheavin having become indicative of a 
principle of construction. In Shrimpton v. Laight (i), 
the use of the words "graduated, grooveless, drill-eyed, 
ground-down " needles was also accompanied by that of 
the maker's name, and this being obviously imitated by 
the defendant, the injunction was granted. 
Words taken Sometimes a word taken from a dead language has been 
lanffuages. ^ applied to goods and protected as a valid trade mark, as 



(a) Hirst v. DenJuim, L. K. 14 
Eq. 642. 

(b) Field y. Letoia, Seton, 4th ed. 

237. 

(c) Williams v. Johnson, 2 Bos. 
1 ; R. Cox, 214; WiUiamsY, Spence, 
25 How. Pr. R. 366 ; R. Cox, 305. 

(d) Smith V. Woodi-uffy 48 Barb. 
438 ; R. Cox, 373. 

(c) Fetridge v. Merchant, 4 Abb. 
Pr. R. 166 ; R Cox, 194 ; but see 
Fetridge v. Wells, 13 How. Pr. R. 
386 ; R. Cox, 180. 



(/) FiUey v. Fassett, 44 Mo. 173 ; 
R. Cox, 530. 

(g) Per Lord Westbuiy, C, in 
Leather Cloth Co. v. American 
Leather Cloth Co., 11 H. L. C. 523, 
which see. 

{h) V.-C. B. 35 L. T. N. S. 767 ; 
Ct. of App. May 9, 1877. And see 
Blachwelly. Crabb, 36 L. J. Ch. 604. 

(i) 18 Beav. 164. And see Board- 
man V. Meriden Britannia Co., 36 
Conn. 402 ; R. Cox, 490, where an 
injunction was given. 
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the Latin word "Excelsior** in respect of soap (a), or the 
Greek word "Eureka" on shirts (6). 

In some instances words taken from modern foreign Or from mo- 
languages have been protected, though the precise extent inlguag^jf^ 
to which trade marks so composed will be acknowledged 
has not yet been authoritatively decided. Where the name 
employed is a fancy name which happens to be in a foreign 
language, or framed in imitation of the forms of a foreign 
language, there is no doubt that there is just as good a trade 
mark as if it had been in English or framed on English 
forms, thus, " Flor Fina Prairie Superior Tabac " (c) was 
allowed to be a good trade mark, though the defendant was 
held not to have infringed, and " Tamar Indien " (d) was 
actually protected. 

When, however, the foreign words are used in their Foreign words 
ordinary sense, or in a sense not widely remote there- ordinw^ 
from, the case is different. In Oout v. Aleploglu (e), the signification, 
plaintiff was a maker of watches for the Turkish market. ^^^^J; ^^' 
These watches he marked in Turkish with his own name 
(Ralph Gout) with the word "Pessendede" ("warranted"), 
with his initials "R G.'* and a crescent, and also with a 
sprig and crescent. The defendant procured watches to 
be made, in which the minor features of the marks used by 
the plaintiff were omitted, but in which the main cha- 
racteristics, the name (" Ralph Gout ") and the word " Pes- 
sendede," in Turkish characters, were reproduced, the style 
of engraving being copied. Such watches were then sent 
by the defendant to Constantinople, and there sold, to the 
prejudice of the plaintiffs business. This was a clear case 
of fraud, and so it was held to be by the Vice-Chancellor 
of England, Sir L. Shadwell, who, however, did express an 
opinion that the plaintiff had acquired an exclusive right 
in the word " Pessendede " (/). But the point that had to 

(a) Braham v. Bmtardf 1 H. & M. 138. 

447. {d) GriUon v. GuSnin, W. N. 1877, 

(6) Ford V. Foster, L. R. 7 Ch. p. 14. 

611. (c) 6 Beav. 69 ; 6 Leg. Oba. 496. 

(c) Cope V. Evans, L. R. 18 Ex. (/) 6 Leg. Obs. 496. 
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be decided was not simply whether the word " warranted,'' 
in Turkish, could be protected, and indeed, when it is con- 
sidered that the watches were to be sold in Turkey, the case 
does seem to be just the same as if the word had been 
engraved in English on watches to be sold in this country, 
when such a proposition would be clearly untenable. But 
not only the 'word, but the manner of engraving it was 
copied, and not only that word, but the name of the 
maker ; and what the Vice-Chancellor actually decided was 
that here there was a clear case of attempted fraud, which 
was quite sufficient ground for the issue of an injunction, 
without its being necessary to consider whether the imita- 
tion of one single feature would have been sufficient to 
entitle the plaintiff to that remedy. The use of the name 
" Ralph Gout " alone by the defendant, whose own name 
was entirely different, would indeed have been sufficient 
to entitle the plaintiff to an injunction (a), but the case 
with respect to " Pessendede " was different. 
Broadhunt v, j^ BroodliUTst V. Bavlow (h), the case was again a far 
more complicated one than that of a single foreign word, 
or even a succession of words taken from the same foreign 
language. Here the plaintiffs were spinners and manufac- 
turers at Manchester and Bolton, who exported to the 
Sast large quantities of pieces of Spanish shirting, which 
they marked with their proper trade mark, a lion in a 
border, and with the words " Spanish shirting '' in a scroll, 
and "No. 120." To this they had added "exactly 12 
yards," in Turkish, Armenian, and Greek, the same statement 
being repeated in the three languages, placed one below 
the other (c). The defendants were discovered to be 
preparing Spanish shirting for export, similarly marked, 
except that there were five lines instead of four, and that 

{a) See per Sir G. Turner, L. J., (c) In Curtis v. Bryan, 2 Daly, 

in Burgess v. Burgess, 3 De G. M. 212 ; R. Cox, 434 ; a label was used, 

& G. 89. with an inscription in English, 

(6) W. N. 1872, p. 212 ; and L. J. French, German, and Spanish. 
Notes of Cases, 1872, p. 183. 
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an elephant was used in place of the lion. Sir J. Wickens, 
V.-C, held that "though an elephant was used by the 
defendants, the three sentences in the same languages in 
the same order was an infringement of the plaintiffs' 
rights/* and he therefore granted the injunction to restrain 
the use of the words in the three languages in the order 
used by the plaintiffs. 

The true principle appears to be that, while foreign CondTwioiL 
words employed in their ordinary signification may, even 
when used on goods intended for consumption in the 
country where that foreign language is spoken, form a part 
of a combination trade mark, the infringement of which 
will be restrained, the exclusive use of such words them- 
selves, apart from fraud, will not be protected in this 
country, any more than that of an ordinary English adjec- 
tive. Actual fraud will always be restrained- 

Under the head of " Fancy Names " should properly be Geographical 
included trade marks consisting of geographical names. ^*™®** 
When such names are used as trade marks they are in 
that application to be understood, not as ascribing the 
goods to which they are afifixed to any special section of 
the earth's surface, but as expressing the works at which, 
or the manufacturer by whom, those goods have been pro- 
duced. So Sir W. P. Wood, V.-C, in the "Anatolia*' 
liquorice case (a), said that " the plaintiffs had established 
beyond all doubt the connexion of their name with that 
mark, that was beyond dispute," and that " he could not 
treat the word as being otherwise than a designation 
mark, which the plaintiffs had caused to be attached to 
that particular article of liquorice which they so manu- 
factured, and \yhich they had a right to consider, in that 
qualified sense, property." Lord Westbury, C, in that 
case (6) strongly confirmed the opinion of the Vice-Chan- 
cellor; and in the later case of Wotherspoon v. Currie (c), 

(a) McAndrew v. Bastett, 83 L. J. (5) Ih, 566. 

Ch. 661. (c) L. R. 5 H. L. 608. 
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Rules as to 

geographical 

names. 



where the subject of dispute was the word " Glenfield " 
applied to starch, he stated that that word had acquired a 
secondary signification or meaning in connexion with a 
particular manufacture : in short, it had become the trade 
designation of the starch made by the appellants. It was 
wholly taken out of its ordinary meaning, and in con- 
nexion with starch had acquired that peculiar secondary 
signification to which he had referred. The word " Glen- 
field," therefore, as a denomination of starch, had become 
the property of the appellants. It was their right and 
title in connexion with the starch. 

In some cases there is no pretence for saying that the 
name is used in its ordinary geographical sense. Thus no 
one could aflSrm that the use of the names "Persian 
thread" (a) or "Ethiopian stockings" (b) had induced 
him to suppose that the articles in question were imported 
from those countries. In other cases, however, the name 
is less purely arbitrary, and was originally, at least, indi- 
cative of local origin. For instance, the pipes marked 
with "E. Southern, Broseley" (c), were manufactured at a 
village of that name ; Glenfield starch (d), in the same 
manner, came from Glenfield ; Anatolia liquorice (e) ; and 
Leopoldshall Kainit (/), from those respective places. This 
fact, however, does not deprive the trade mark of the right 
to protection. It is true that the name of an existent 
place cannot for all purposes be appropriated (gr), and that 



(a) Taylor v. Taylor, 28 L. J. Ch. 
255. 

(b) Sine v, Lart, 10 Jur. 106. 

{c) Southom v. Reynolds f 12 L. 
T. N. S. 75. 

{d) Woihenpoon v. Cwmc, L. R. 
6 H. L. 508. 

(e) McAndrew v. Bassettf 33 L. J. 
Ch. 561. 

(/) Raddey. Norman^Jj, R. 14 Eq. 
848 ; and see Apollinaris Co. v. Ed- 
wardSf^eton, 4th ed. 237 ; and ApoUi- 
na/ris Co, v. Nornsh, 33 L. T. N. S. 
842 (ApoUinaris Water) ; Cong^resa 
and Empire Spring Co, v. High Rock 



Congress Spring Co. 57 Barb. 526, 
R Oox,599 (Congress Spring V^ater) ; 
Amoskeag Manufacturing Co, v. 
Oa/meTf 55 Barb. 151 ; R. Cox, 541 
(Amoskeag) ; Newman v. Alfordy 6 
Sickels, 189 (Akron) ; Lea v. Millar, 
Seton, 4th ed. 242 (Worcestershire 
Sauce) ; and Powell v. McNulty, V.- 
C. B. Nov. 27, 1876 (Yorkshire 
Relish). 

{g) ** Property in the word for all 
purposes cannot exist," per Lord 
We8tbury,,C., McAndrew v. Bassett, 
33 L. J. Ch. 566. 
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any one who manufactures at a place the name of which 
has become another's trade mark, indicative of that other's 
productions, may still describe his goods as made on that 
spot. But by English law he cannot stamp that name on 
his goods in the character of a trade mark of his own (a). 
In Seioco v. Provezende (b), where it was urged by the 
defendants that parts of their vineyards were known by 
the name of Seixo, the Lord Chancellor (Lord Cranworth) 
said that even assuming that to be tnxe, " that did not 
justify the defendants in adopting a device or brand, the 
probable effect of which was to mislead the public when 
purchasing their wine, to suppose that they were purchas- 
ing wine produced from the vineyards, not of the defend- 
ants, but of the plaintiff. Cases might be imagined, 
though very imlikely to arise, in which a person bringing 
into the market for the first time the produce of a newly 
established manufacture, to come into competition with 
one already established, might really be embarrassed as to 
the mode in which he should describe it, so as not to 
interfere with the description adopted by a manufacturer 
who had been before him." And he added that if such a 
case should arise, it would have to be dealt with on its 
own merits. 

Again, in McATidrew v. Bassett (c), Lord Westbury, C, McAndrew r. 
said, "I am told that the word 'Anatolia,' being a general 
geographical expression — ^being, in point of fact, the geo- 
graphical designation of a whole country — is a word 
common to all, and that in it, therefore, there can be no 
property. That is nothing in the world more than a 



BaneU, 



(a) Though this is the English 
mle, the Snpreme Court of the 
United States, in The Canal Co. v. 
Clark, 13 Wallace, 311, in 1871, held 
that the defendants might use the 
name "Lackawanna" on coal pro- 
duced in that district, though the 
plaintiffs had previously so used it ; 
and in Candee, Stoan & Co» v. Deere, 
54 nL 439, 5 Amer. Bep. 125, the 



Supreme Court of Illinois refused 
to prohibit the hon^ fide use of the 
name " Moline " on goods from that 
place, though it hs^ been already 
occupied. And see Qlendon Iron 
Co. V. Uhler, 75 Penn. St. 467 ; 15 
Amer. Bep. 599. 

(6) L. B. 1 Ch. 192. 

(c) 33 L. J. Ch. 666. 
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repetition of the fallacy which I have frequently had 
occasion to expose. Property in the word for all purposes 
cannot exist; but property in that word, as applied by 
way of stamp upon a stick of liquorice, does exist the 
moment the liquorice goes into the market so stamped, 
and obtains acceptance and reputation in the market, 
whereby the stamp gets currency as an indication of 
superior quality, or of some other circumstances that render 
the article so stamped acceptable to the public." 
Initialfl. In some cases initials, either with or without additions, 

have been treated as trade marks. Among the earliest of 
these cases are Motley v. Downman (a) and Millington v. 
Fox (b) ; in the first of which cases " M. C," and in the 
second " J. H." was branded on iron. Still earlier than 
these cases, in the year 1834, •* H. H. 6 " formed part of 
a trade mark protected by injunction (c). In Crawshay 
V. Thompson (d), " W. C." in an oval was employed, and 
infringement being alleged through the use of " W. O." in 
a similar oval, a verdict was given by the jury for the 
defendants. The question of whether initial letters could 
form a trade mark, alone or in conjunction with other 
symbols, was definitely raised before the Lord Chancellor 
of Ireland, in Kinahan v. Bolton (e). In that case the 
alleged trade mark consisted of the letters "L L" (standing 
for "Lord Lieutenant"), with a ducal coronet, which mark, 
it was alleged, had been adopted at a time when there 
was a ducal Lord Lieutenant of Ireland. The case of the 
defendants was that " L L " could no more compose a 
trade mark than " X X," but was a mere mark of quality. 
The Lord Chancellor, saying that there was no doubt as 
to this mark being a trade mark " in the strictest sense," 
went on to observe : "A most competent witness says that 
this whisky, under the name of 'L L,' is a well-known 

(a) 3 My. & Or. 1. Ch. 161. 

lb) 8 My. & Or. 838. (d) 4 M. & G. 857. 

(c) Jlansome v. Bentall, 3 L. J. (e) 15 Ir. Ch. 75. 
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article of commerce, that it has no other name than *LL/ 
that under this name it has acquired a special reputation, 
and that for the long period of forty years this name has 
been applied to it. What is a trade mark more than 
that ? It is proved that these two letters designate this 
whisky. The letters of themselves mean nothing; no 
one d priori could know the meaning of such a trade 
mark : it is merely like a diamond, an anchor, or a crown, 
stamped on any article, the mark by which the vendor 
enables the public to recognise his wares." — " Theix) 
can be no doubt, and indeed it is not disputed, that 
two letters may constitute a trade mark." Eeference 
was then made to the cases of Motley v. Downman (a) and 
Millington v. Fox (6), and the injunction was granted. 
Since that time " S. and H." with a crown (c), " B. B. H." 
with a crown (cQ, or in any other combination (e), " C. B." 
with a cross (/), "M. and C." in a circle (g), and "L. H. 
and S/' (h) have been treated as undoubted trade marks. 
The letter F inclosed in circular lines, which was not 
protected in Ferguson v. Davol MiUa (i), has since been 
registered in America. 

In the result, while initials used as a trade mark for the ConcluBion. 
first time since the Act of 1875 must be combined with 
some distinctive feature, it seems clear that, if used as 
such before the Act, they will, even standing alone, be 
entitled to protection, though probably not as against 
persons having the same initials and using them withou 
fraud (fc). 

That single letters, though long used as trade marks Single letters, 
prior to the Act of 1875, cannot be registered or protected 

(a) 3 My. & Cr. 1. 292. 

(b) 3 My. & Cr. 338. (</) Moet v. Clybouw, M. R. Jan. 

(c) ffopkina v. Hitchcock, 82 L. 19, 1877. 

J. C. P. 164. {h) Ex parte Young, Court of 

{d) HaU V. Barrows, 32 L. J. Ch. Bankruptcy, Feb. 3, 1877. 

548. (t) 2 Brewster, 314; R.Cox, 526. 

(c) Re Barrows, L. R. 5 Ch. D. (k) The case is much the same as 

353. that of a maker's name. See Ains- 

(/ ) Cartier v. Carlile, 31 Beav. worth v. WalmsUy, L. R. 1 Eq. 618. 
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under that Act, was decided by Sir C. Hall, V.-C, in Re 
Mitchell, Aug. 2, 1877. 
Numerical With respect to numerals, they can only be registered 

in connexion with a new mark, when combined with some 
essential particular (a), and although there have been cases 
in which the imitation of numerals placed on goods has 
been restrained (6), those cases involve actual fraud, and 
cannot support a claim to treat numerals alone as a trade 
mark, independently of the Acts. 

(a) See Trade Marks Act, 1875, Sickels, 374 ; Boa/rdnuin v. Aferiden 

§ 10. Britannia Co,, 35 Com. 402; KCox, 

(6) Oillott v. KMe, 3 Dner. 624 ; 490. 
R. Cox 148 ; GfiUoU v. Esterhrooh, 3 



CHAPTER III. 

ACQUISITION, TRANSFEB, AND DISCONTINUANCE OF 

TRADE MARKS. 

1. Acquifdtion. 
As a general rule, any person capable of acquiring any who may 

other species of property is capable of acquiring a right «5<l^""' 

to a trade mark, and this is equally the case with 

artificial persons, as corporations, as with physical persons, 

or individuals. 

A question has, however, been raised as to whether an AUens. 
aUen was capable of acquiring a right to a trade mark, but 
when raised was at once finally decided by Sir W. P. 
Wood, V.-C, in accordance alike with justice and expe- 
diency; The plaintiffs in The Collins Co. v. Cowen (a), 
were an American firm of edge-tool manufacturers, whose 
trade marks appear to have been systematically infringed 
by English rivals. In the case in question the defendants, 
who had copied the plaintiffs* stamp of "Collins & Co., 
Hartford, cast steel, warranted," demurred. The Vice- Chan- 
cellor overruled the demurrer, and observed in the course of 
his judgment, " I apprehend that every subject of every 
country, not being an alien enemy — and even to an alien 
enemy the Court has extended relief in cases of fraud — 
has a right to apply to this Court to have a fraudulent 
injury to his property arrested. And here the plaintiffs 
have the right, a right recognised, I imagine, everywhere 
in the world, or at least in every civilized community, of 
saying, 'We, being the manufacturers of certain goods, 
claim that another man shall not manufacture goods and 

{a) 8 K. & J. 428. 
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put upon them our trade mark, and then pass them off as 
manufactured by us.' It would be most grievous if any Court 
should hold that there was an incapacity of affording relief 
in a case where a fraud has been committed upon a subject 
of any country. I speak, of course, of a fraud so far 
connected with property as to be not a shadowy but a 
substantial injury. If you use the name of another for the 
purpose of securing to yourself, in the disposition of pro- 
perty, advantages which belong to him, the fraud is 
complete, and the remedy ought to be complete, as in the 
case of a libel, where the action is allowed to a foreigner. 
I cannot in my own mind entertain the slightest misgiving 
in this case, whether it be new or not " (a). 

It is true that in the above case the Vice-Chancellor 
was not viewing the matter in the light of an acquisition 
of property by an alien ; but at all events no question can 
now arise on this point, since the rules under the Trade 
Marks Registration Act, 1875, distinctly provide for the 
registration of his trade mark by any person, whether a 
British subject or an aHen (6). 

There was for some time a doubt as to the circumstances 
under which one person could acquire a suflftcient right to 
a trade mark to be entitled to restrain another from 
infringing it. The right to redress being treated as 
founded on the defendant's intentional fraud, it was 
thought that a plaintiff who claimed an injunction against 
a defendant ought to show that he (the plaintiff) had 
acquired for the mark indicating his manufacture such a re- 
putation (c) as would raise a presumption that the defendant 



(a) See also Collins Co, v. Brown, 
8 K. & J. 423 ; CoUins Co, v. WaUcer, 
7 W. R. 222 ; CoUim Co. v. JReeifes, 
28 L. J. Ch. 66 ; Howey. McKeman, 
30 Beav. 547. The same rule ob- 
tains in America : Taylor v. Car- 
peiUer, 8 Story, 458; R. Cox, 14 ; 
Same v. Same, 2 Wood. & M. 1, K. 
Con. 32 ; Same v. Same, 11 Paige, 
292; R. Cox, 45 ; Coats v. HoUfrook, 



2 Sandf. Ch. R. 586; R. Cox, 20 ; and 
Lemoine v. Oanton, 2 E. D. Smith, 
343 ; R. Cox, 142. 

(6) See Rule 5. Compare Mer- 
chandise Marks Act, 1862, § 1. 

(c) In Hine v. Lart, 10Jur.l06,Sir 
L. Shad well, V.-C. of Eng., thought 
that the imitation by a defendant 
of a plaintiff's trade mark afforded 
a presumption of that mark having 
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in adopting a similar mark had done so with the intention 
of availing himself of that reputation to divert to himself 
the plaintiff's custom, or at all events that the plaintiff 
ought to show that he had used the mark long enough to 
render it probable that such a reputation had been 
acquired (a). 

But when it came to be recognised that there was a Latterly 
right of property in a trade mark, intentional fraud being ^ece^rj. 
unnecessary to justify restraint, it was at once seen that, 
as was stated by Sir J. RomUly, M.R., " the interference of 
a Court of Equity could not depend on the length of time 
the manufacturers had used it " (6), but that, " fiom the 
time of their commencing the user of their trade mark 
they became entitled to the protection of the Court against 
any other persons using the same, so that purchasers 
might be induced to purchase the goods of other persons 
as theirs " (c). 

Lord Westbury, C, said, in Mc Andrew v. Bassett (d), ^^^ property 

1 11 i» 1 • 1 . . ^ ^' in a trade 

that the elements of the right to property m a trade mark markacquired. 
might be represented as being the fact of the article being 
in the market as a vendible article with that stamp or 
trade mark at the time when the defendants imitated 
it ; and he went on : " The essential qualities for consti- 
tuting that property probably would be found to be no 
other than these : first, that the mark has been applied by 
the plaintiffs properly (that is to say, that they have not 
copied any other, person's mark, and that the mark does 
not involve any false representation) (e); secondly, that 
the article so marked is actually a vendible article in the 
market ; and thirdly, that the defendants knowing that to 

acquired a reputation; and Bee IHxon Clarke, 2 Ph. 154. 

V. JacksoTif Court of Sefsion Gases, {b) Hall v.BanvwSf 32 L. J. Ch. 

3rd Series V. 326, per the Lord 548. 

Justice Clerk. (c) Per Sir C. Hall, V.-C, in 

(a) See Purser v. Brainy 17 L. J. Cope v. Evans, L. R. 18 Eq. 138. 

Ch. 141 ; Edelsten v. Vick, 11 Hare, {d) 33 L. J. Ch. 666. 

78 ; Collins Co. v. Brown, 3 K. & J. \e) Compare the latter, part of 

423 ; and compare Spottiswoode v. § 6 of the Trade Marks Act, 1875. 
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be so, have imitated the mark for the purpose of passing 
off in the market other articles of a similar description **(a). 
From this judgment it follows, and it was expressly 
recognised in Maxwell v. Hogg (b), that no property could 
be acquired in a trade mark, except through the process of 
sale, or offering for sale, in the market, of the article to 
which the trade mark was afl^ed (c). And in the last- 
mentioned case it was held that no expenditure during the 
course of manufacture in advertisements or other announce- 
ments to the public of the article so in course of manu- 
facture could give any right in the mark or name by which 
it was intended that the article should be known when 
completed and in the market. 
Acquisition by ^y the Trade Marks Eegistration Act, 1875, a new 

registration. *' ... 

manner of acquiringaright to a trade mark is introduced (d), 
and with respect to new marks (e), substituted for the 
earlier method, without registration no infringement of a 
new trade mark can now be restrained (/), but such 
registration, when effected, is priTnd facie evidence of the 
right of the registered proprietor to the exclusive use of 
the trade mark, and is, after the expiration of five years 
from the date of registration, to be conclusive evidence of 
his right (g). 

A trade mark must be registered as belonging to par- 
ticular goods or classes of goods (h), as arranged in the First 
Schedule to the Rules ; the class to which the goods belong* 
being determined, in case of doubt, by. the registrar (i). 
This requirement is no alteration of the rules of the 
existing law, but is merely a statement of one of those 
rules as bearing upon registration under the Act. It had 



Goods 
classified. 



(a) Compare remarks of Lord 
Kingsdown in the Leaiher Cloth 
Coinpanies* casCf 11 H. L. 0. 523. 

(6) L. R. 2 Ch. 307. 

(c) And see Rowley v. Hov^hton, 
2 Brewster, 303 ; R. Cox, 486. 

{d) § 1. 

(e) As to old ones see the Amend- 
ment Act, 1876 



(/) § 1 of Acts of 1876-6-7. 

(g) § 3. This is, however, subject 
to the provisions of the Act as to 
the connexion of the trade mark 
with the goodwill of the business. 
See § 2. 

{h) §2 of Act of 1875. 

(i) Rule 3. 
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been already fully recognised that a particular trade mark 
could be protected as such only in connexion with par- 
ticular goods or classes of goods. Thus, Lord Westbury, 
C, says, " Property in a trade mark is the right to the ex- 
clusive use of some mark, name, or symbol, in connexion 
with a particular manufacture or vendible commodity; 
consequently, the use of the same mark in connexion 
with a different article is not an infringement of such a 
right of property " (a). And again, " An ironfounder who 
uses a particular mark for his manufactures in iron could 
not restrain the use of the same mark when impressed 
upon cotton or woollen goods ; for the property in a trade 
mark consists in the exclusive right to the use of that 
mark as applied to some particular manufacture " (6). 
And V.-C. Wood similarly says, that "This Court has 
taken upon itself to protect a man in the use of a certain 
trade mark as applied to a particular description of 
article. He has no property in that mark, 'per se, any 
more than in any other fanciful denomination he may 
assume for his own private use, otherwise than with re- 
ference to his trade. If he does not carry on a trade in 
iron, but carries on a trade in linen, and stamps a lion on 
his linen, another person may stamp a lion on iron ; but 
when he has appropriated a mark to a particular species 
of goods, and caused his goods to circulate with this mark 
upon them," his right to the mark so applied will be 
protected (c). 

The requirement that a trade mark shall be registered ProvisioiiBin 
as belonging to particular goods or classes of goods is tion Acts and 
followed up by the provision contained in § 6 of the ^^®^ 
Act of 1875, by which the registration of a mark identical 

(a) Leather Cfloth Co. v. American D. 434 — 43 ; CfoUaday v. Baird, 4 
LeatJier Cloth Co., 33 L. J. Ch. 199. Phila. 139 ; R. Cox, 257 ; Jlowley v. 

(b) Hall V. Ba/iT0W8, 33 L. J. Ch. Houghton, 2 Brewster, 308; R. Cox, 
204. 486 ; Anioskeag Manufacturing Co. 

{c) Aintvxyrth v. Walnuiieyy L. R v. Ga/rner, 56 Barb. 151; R. Cox, 
1 Eq. 518 ; and see Singer Manu- 511. 
facturing Co. v, WiUon, L. R. 2 Ch. 

E 2 
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with, or nearly similar to a mark already registered, is 
prohibited, not generally, but in connexion with such 
goods or classes of goods as those in respect of which 
the mark already on the register is registered (a). 
And, with a view to the protection of the public, this 
prohibition is extended over a period of five years after 
the removal of the mark once registered from the register 
for non-payment of a continuance fee, during which period 
of five years the renewed mark in question is to be still 
deemed to be registered for this purpose only (6). 

A person desirous of having his trade mark registered 
must make an application to the registrar in the prescribed 
form, by sending to him a statement (c), dated, signed, and 
in the required shape (d), together with a declaration (e), 
verifying the statement, and declaring that, to the best of 
the applicant's knowledge and belief, he is lawfully entitled 
to use the trade mark (/) ; and also the prescribed fee (g). 

The statement has to contain the following particulars : 

A. The name, address, and calling of the applicant; and 

B. The description or reference to a description of the 
trade mark to be registered (h) ; and 

(7. The class or classes of goods (being some one or 
more of the classes mentioned in the First Schedule), 
and the particular description or descriptions of 
goods in such class or classes, with respect to which 
he desires the trade mark to be registered ; and 

D. In the case of a trade mark used before the 
passing of the Act, a description of the goods in 
respect of which it has been used, and the length of 
time during which it has been so used (i). 



(a) And see Bale 19, and the 
original Bule 19 now cancelled. - 
(6) Bule 33. 

(c) Bule 5. 

(d) Bules 6 and 7; and see Forms 
A and B in the Third Schedule to 
the Bules. 

(c) See Forms C and D in the 



Third Schedule. 

(/) Bule 9. 

Ig) See Scale of Fees in Second 
Schedule 

(h) As to mode of description, see 
Bule 8. 

(i) And see Forms A and B in 
Third Schedule. 
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Where the application is made on behalf of a corporate 
or quasi-corporate body, the statement and declaration are 
to be made by the secretary or other principal officer, and 
evidence of his authorization may be required by the 
registrar (a). 

Where the application is made on behalf of a firm or 
partnership, the statement and declaration may be made 
by any one member of the firm or partnership, or by any 
person authorized, the registrar being entitled to require 
proof of due authorization (6). 

All that remains to be done by the applicant for registra- Advertise- 
tion, after sending in his application, is to await an acknow- ^^^^ °' 
ledgment of its receipt by the registrar (c), and then to 
insert in the Trade Marks Journal an advertisement 
during such time and in such form and manner as the 
registrar shall require, and distinguishing whether the 
mark was or was not used before August 13, 1875 (d). 

At the expiration of three months from the date of the Registration, 
first advertisement in the Trade Marks Journal the 
registrar may, if satisfied of the applicant's title, register 
the trade mark (e) as from the date of the receipt of the 
application for registration (/), and upon registration is 
to send notice thereof to the registered proprietor, with 
a reference, where practicable, to the Trade Marks 
Journal (g), 

Marks on cotton goods, or " cotton marks," are governed Cotton marks, 
by special rules {h), imder which a Manchester office is 
appointed, to which representations of the mark have to 
be sent. Cotton marks may be registered at the expira- 
tion of three weeks from their first advertisement. 

There are also special rules for marks to be registered in Marks on 
respect of goods within the Cutlers' Company Acts (i). ^^ ^^' 

(a) Rule 10. (/) Rule 20. 

(6) Rule 11. ig) Rule 21. 

(c) Rule 12. (h) Rules 67—63, and Additional 

(d) Rules 13, 14, 15. Rules of Feb. 1877. 
(c) Rule 17. (*) Rules 46—56, 
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When opposi-' If notice of opposition has been sent to the registrar, 

tion is made. ,i tj. j» i a. i i*i.r« 

the applicant may send m a counter-statement within 
three weeks, or such time as the registrar may allow. If 
no such counter-statement is sent, the application is deemed 
to be withdrawn; if it is sent, the person giving notice of 
opposition will be required to give security for costs, which 
if he does not do within fourteen days the opposition is 
deemed to be withdrawn. If he does give the required 
security, the registrar is to send him a copy of the counter- 
statement of the applicant for registration, and thereupon 
the case stands for the determination of the Court (a), 
i. e. the Chancery Division. That determination will 
properly be given upon an application by the applicant in 
the shape of a motion to rectify the register by the inser- 
tion of the trade mark in dispute (5). 

And where each of several persons claims the same 
trade mark in respect of the same goods or class of goods, 
the registrar may register all or any of the marks, and 
with or without conditions, at his discretion, or may sub- 
mit or require the claimants to submit their rights to the 
Court (c) in the form (unless the Court shall otherwise 
order) of a special case (d), agreed to by the parties, or, in 
case of difference, settled by the registrar (e). 

The Court may direct an issue to be tried for the 
decision of any question of fact which may require to be 
decided for the purposes of these proceedings (/). 

Subsequently to registration, the proprietor of a trade 
mark may, by leave of the Court, alter his trade mark and 
procure an alteration of the register accordingly, but the 
alteration must not extend to any of the " essential par- 
ticulars '* of the trade mark (g). 



Conflicting 
claims. 



Issue may be 
directed. 
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registered 
trade mark. 



{a) Rule 16. 

(b) Rule 43, and § 6 of the Act 
of 1 875 . And see Ex parte Stephens^ 
24 W. R 819. 

(c) Act of 1875, § 5, and Rule 18. 

(d) Rule 44 ; and see Ex parte 



QrvmhaWy W. N. 1877, p. 26. 

(e) Rule 45. 

(/) Act of 1875, § 5. 

(</) Rule 85 ; and as to what are 
^' essential particulars" see Act, § 10. 
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No notice of any trust, expressed, implied, or construe- ^? ^* 

tive, can be received by the registrar, or entered in the register. 

register (a). 

2. Transfer, 

A trade mark is capable of being assigned during the Assignment 
life of its proprietor, and of being transmitted at his mission!^" 
death; but it can be assigned and transmitted only in 
connexion with the goodwill of the business concerned 
with the particular goods or classes of goods in respect of 
which it has been registered (6). 

Even apart from the Act there is no doubt that the Trade mark 
trade mark cannot be severed from and used independently ^^red from 
of the goodwill. If that could be done, the indicium of goodwill 
genuineness might only serve to mislead. This view was 
clearly put by Lord Westbury, C, in the Leather Cloth 
Companies* case (c), when he suggested the case of a firm 
of clothiers in Wiltshire, trading as A. B. & Co., for fifty 
years, and acquiring a great reputation for their broad 
cloth marked " A. B. & Co. Wilts " ; then, he asked, sup- 
posing A. B. & Co. to discontinue their business, and to 
sell the right to use the mark to C. D. & Co., clothiers in 
Yorkshire, would the latter be protected in Equity in their 
claim to the exclusive use of the mark ? and he answered 
the question in the negative. 

To such an extent is a trade mark an accessory of the Trade mark 
goodwill, that in Shipivmght v. Clements (d), Sir R. MaUns, ^^^^^^^ 
V.-C, held that in the sale of the latter the trgide mark 
would pass, whether specially mentioned or not (e). 

In a case before the New York Court of Appeal (/), the Saine princi- 
expression was adopted that " a property in trade mark fn^Amerlca. 
might be obtained by transfer from him who had made the 
primary acquisition, though it was essentitti that the 

(a) Rule 22. Cotton v. Gillard, U L. J. Ch. 90. 

(6) Act of 1875, § 2 ; and as to (d) 19 W. R. 599. 

declaration to be made by assignee (e) And see Churton v. DouglaSy 

or transmittee on applying to be Johns. 174. 

registered, see Rule 27, and Forms {/) Congress d: Empire Spring Co. 

E andF in Third Schedule to Rules. v. High Rock Congress Spring Co,^ 

(c) 33 L. J. Ch. 199 ; and see 57 Barb. 526; R. Cox, 99. 
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transferee should be possessed of the right either to manu- 
facture or sell the merchandise to which the trade mark 
had been attached." And in another American case (a), 
the statement that the " property or right to a trade mark 
might pass by an assignment or by operation of law," was 
followed by this limitation, " to any one who took at the 
same time the right to manufacture or sell the particular 
merchandise to which the trade mark had been attached." 

It is possible that occasionally, though rarely, a trade 
mark may be so framed as not to be merely a simple 
indication of quality, or a guide to the place of manufac- 
ture, but to have the effect of ascribing the article to 
which it is attached to the personal skill or supervision of 
an individual. In such a case the question arises whether 
the trade mark which, when originally adopted, contained 
no assertion which was incorrect, is capable of transfer to 
another person so as to enable him to apply it to his own 
goods and to prevent a similar use of it by others, the 
personal skill and supervision of its former proprietor 
having ceased to be applied. 

It is, indeed, settled that the mere fact of the trade mark 
consisting of or containing the name of its former pro- 
prietor, who originally conducted the business with which 
the trade mark is connected, is not of itself sufficient to 
disentitle the transmittee or assignee of the business to 
continue to use the mark, since the mere name of the 
maker will be deemed to be indicative rather of a business, 
in whosever hands it may be, than of an individual 
proprietor of it (6). 

It is, however, conceivable that a trade mark may be 
"so completely peisonal as of necessity to import that the 



{(t) Dixon Crucible Co. v. Gugjen- 
Jieinif 2 Brewster, 321; R. Cox, 559 ; 
and see Walton v. Crowley, 3 131. C. 
C. 440; R. Cox, 166; and Derringer 
V. Plate, 29 CaL 292 ; and R. Cox, 
325. 

(5) Bury v. Bedford, 33 L. J. 



Ch. 465 ; Churton v. Douglas, .Tohns. 
174 ; Hall v. Barrows, 33 L. J. Ch. 
204^ Leather Cloth Co. v. American 
Leather Cloth Co., 1 H. & M. 
271; 33 L. J; Ch. 199 ; 11 H. L. C. 
523. 
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goods sold under it have been manufactured by a particular 
individual ** (a), as if it contains not only the name of the 
proprietor, but also some reference to his personal qualifi- 
cations, or an allusion to particular workmen in his 
employ (6), in which case the mark will already become 
deceptive even while the business remains in the same 
hands, if the proprietor should cease to give his personal 
attention, or to employ the same workmen. 

In such a case, independently of the Registration Acts of No protection 
1875-6-7, it is clear that no protection will be given to marks!^ *^^ 
a mark become deceptive. Thus, Lord Westbury, C, was 
of opinion that the Court would not sell and transfer the 
right to use a mark of personal character simply and 
without alteration (c). 

The objection to the use of a trade mark become decep- The Registra- 
tive, which, independently of the Acts, applied rather **°° ^°*^' 
to the use of the mark assigned than to the power 
of assigning it (d), should now, as it appears, more 
properly apply to the registration of the assignee or 
transmittee, by which the latter acquires, at least, a 
prima facie right to practise deceit. The Act of 1875, 
indeed, contains no provision expressly directed to meet 
a case of this kind, the sixth section being only aimed 
at an attempted registration of a mark disentitled from the 
beginning to protection, by reason of being calculated to 
deceive, and not to a registration of a subsequent proprietor 
of a mark which has lost its right to protection through 
a change of circumstances. The spirit of the Act is, 
however, to favour the general assignability of trade marks 
together with the goodwill to which they are attached, 



(a) Per Sir G. Turner, L. J., in 
Bury V. Bedford, 33 L. J. Ch. 465. 

(6) And compare the reference 
by Lord Kingsdown to an artist's 
special skill, in Leather Cloth Co. v. 
American Leather Cloth Co., 11 
H. L. C.523. 

(c) HaU V. Barrows, 33 L. J. Ch. 
204. See, too, the Clothiers' case, 



suggested by him in the Leather 
Cloth Cos: case, 33 L. J. Ch. 199 ; 
and the remarks of Lord Cranworth 
in that case in the House of Lords, 
11 H. L. C. 523 ; and those of the 
L. JJ. in Bury v. Bedford, 33 L. 
J. Ch. 465. 

{d) Per L. J. Turner, Bury v. 
Bedford, 33 L. J. Ch. 465. 
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and it may be expected that such elements in a trade 
mark as would impede this assignability will very rarely, 
if ever, survive the original process of registration now 
necessary. 

Subject only to the provision prohibiting the severance 
of a trade mark from the goodwill of the business with 
which it is connected, the trade mark is freely assignable. 
" The right to a trade mark may, in general, treating it as 
property, or an accessory of property, be sold and trans- 
ferred upon a sale and transfer of the manufactory of the 
goods on which the mark has been used to be affixed, and 
may be lawfully used by the purchaser " (a). If this were 
not so the value of a very valuable and important part of 
the goodwill of the business carried on by a person (b) 
would be seriously diminished. And for a similar reason, 
and in the interest aKke of the owner of a trade mark 
himself and of his assignee, the original owner will, sub- 
quently to assignment, be restrained from the use of his 
former trade mark, equally with persons who have never 
had an interest in it (c). The same will be the case if the 
sale has been made, not by the owner himself, but by his 
trustee in bankruptcy (d). Any transmittee may assign 
his interest in a registered mark, though he has never 
been registered as proprietor of it (e) ; and in the sale of 
a business a trade mark will pass to the purchaser without 
special mention (/). 
Steps neces- A person claiming to be registered as an assignee is 
aSnment of required to send to the registrar, with his application, an 



(a) Per Lord Cranworth in Lea' 
ther Cloth Co. v. American Leather 
Cloth Co., 11 H. L. C. 523 ; and 
see per V.-C. Wood in Ainsworth v. 
Waimslei/f L. R. 1 Eq. 618 ; also 
ffaU V. Ba/rrow8y 33 L. J. Ch. 204 ; 
and Hudson v. Osborne , 89 L. J. 
Ch. 79. 

(6) Compare the observations of 
Sir W. P. Wood, V.-C, as to the 
sale of a trade name, in volving the 



same considerations, in Churton v. 
Donglas, Johns. 174. 

(c) Bury v. Bedford, 33 L. J. Ch. 
466 ; and see Churton v. Douglas, 
Johns. 174. 

(jd) Hudson v. Oshome, 39 L. J. 
Ch. 79. 

(e) Knle 25. 

(/) Shipwright v. Clements, 19 
W. R. 599. 
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assignment by deed (a), executed both by assignor and registered 

. . /» J 1? T_ • i. J trade marks. 

assignee, or a certified copy of such assignment, and a 
declaration verifying the fact of such assignment having 
been made (b), and stating the name and address of the 
applicant, and that he is entitled to the goodwill of the 
business, or some part of it (c). If the application is made 
in the form suggested in the Instructions (d), the declara- 
tion will be in accordance with Form D, omitting para- 
graphs (2) and (3). 

On the owner of a trade mark becoming bankrupt, his TransmiBsion 
trade mark is transmitted with his business to his trustee 2?J^!r^" 

ruptcy. 

in bankruptcy, and will, together with the business and 
goodwill, be dealt with by him (e). A person claiming to 
be registered as transmittee under a bankruptcy must send 
to the registrar, together with his application, a statement 
of the manner in which the trade mark has been trans- 
mitted, and a declaration verifying such statement (/). 
The declaration must state the same matters as that made 
by an assignee (g). 

In cases in which a trade mark belonging to a woman Trade mark 
passes with her other personalty on marriage to her ^ ^®°^*^ 
husband, the latter must, on applying for registration, send 
to the registrar a similar statement and declaration (A). 

Upon the formation of a partnership, one member of Formation of 
which is the proprietor of a trade mark, the trade mark pa'*^®"^?- 
will, in the absence of express provisions, pass into and 
become part of the partnership assets, for the trade mark 
is but an element of the trade (i). In that case it seems 
that the partner who has newly acquired an interest in the 



(a) See Form E, in Third Schedule 
to Rules. 

(6) Rule 24. 

(c) Rule 27. 

{d) Instructions, infrd, 

(e) Hudson v. Osbom^ 39 L. J. 
Ch. 79 ; Cotton v. OiUard, 44 L. J. 
Ch. 90 ; Bury v. Bedford, 38 L. J. 
Ch. 465 ; Ex parte Young , Court 
of Bankruptcy, Feb. 3, 1877. And 
see Longman v. Trippf 2 Bos. & 



P. N. R. 67 ; and Ex parte Foss, 2 De 
G. & J. 230. 

(/) Rule 25. And see Form F, in 
the Third Schedule to the Rules. 

{g) Rule 27. As to evidence, see 
Rule26— (1)— C. 

{h) Rules 25 and 27, and Form F, 
in the Third Schedule. As to evi- 
dence, see Rule 26— (l)--B. 

(t) Bury V. Bedfwd, 33 L. J. Ch. 
465, per Sir G. Tmner, L. J. 
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trade mark will be entitled to registration as joint pro- 
prietor with his partner who is already on the register (a). 

Upon the dissolution of a partnership among whose 
property a trade mark is included, whether that dissolution 
be brought about by the mutual agreement of the partners, 
or by the death of one of them, the trade mark, as forming 
part of the partnership assets, and also on account of its 
close connexion with the goodwill of the business, must 
be treated in the same way as the business and goodwill 
are treated, unless there is an express agreement for its 
discontinuance. If the business and goodwill are sold, 
the trade mark will be included in the sale (b) ; if the 
share of the retiring or deceased partner is, by arrange- 
ment, taken over by the continuing or surviving partner 
or partners, the retiring or deceased partner's interest 
in the trade mark must be included in the valuation of 
his share of the business (c); if the partners merely 
agree to divide the partnership assets, so that each in 
effect carries on the same business, though they carry it 
on severally instead of jointly, then each is at liberty to 
use the mark as he did* before (d). 

By Rule 28, where two or more persons are registered 
as joint proprietors of the same registered trade mark, 
those proprietors, or the survivors or survivor of them, or 
their or his assignee or transmittee, are alone to be recog- 
nised by the registrar as having any title to the mark. 
This does not take away from other persons any rights 
which they might have independently of the statute, but 
aims at keeping the register free from complicated ques- 
tions, just as trusts are forbidden to be entered there- 
in (e). 



(a) See Rule 28. As to the evi^ 
dence, see Rule 26— (1)— C. 

(b) Bradbury v. Dickens, 27 Beav. 
53 ; Hall v. Barrows, 33 L. J. Ch. 
204 ; Banks v. Gibson^ 34 Beav. 
566. 

(c) Banks v. Oibsony 34 Beav. 



566 ; Hall v. Barrows, 33 L. J. Ch. 
204. ■ 

(c^) Banks v. Gibson, 34 Beav. 
566. And see Bond v. Millbourn, 
20 W. R. ]97. 

(e) Rule 22. 
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By Rule 25, where a trade mark has been transmitted Transmiasion 
by the death of the registered proprietor, his legal personal 
representative shall be recognised as having the title to 
the mark. So long since as the reign of King George II., 
Lord Hardwicke, C, decided (a) that shares in the good- 
will of a newspaper, entitled The, St. Janies'a Evening 
Post, were to be considered as part of the personal pro- 
perty of the proprietor ; and that, on the death of the pro- 
prietor, his trade mark passes to his personal representative 
with the remainder of his personal property has never 
been questioned (6). 

In order to obtain registration, the legal personal repre- Registration 
sentative of a deceased proprietor has to make such a°*P®"°^ 

^ ^ representa- 

declaration as is contained in Form F, in the Third Schedule tive. 
to the Eules (c). 

The proprietor of a trade mark may bequeath it accord- Bequest of 
ing to pleasure (d), but this is subject to the provision ^ °^ ' 
prohibiting its transmission otherwise than in connexion 
with the goodwill of his business (e). 

By means of bequest, dissolution of partnership, &c., it Several 
is possible for more than one person to become severally P'^^P"®*^"- 
entitled to the same trade mark at the same time (/), and 
in a case where -divers persons so claim, such persons, or 
any of them, may, if they aU consent thereto, and on the 
production of the proper evidence, and on payment of the 
prescribed fee, be registered separately as separate pro- 
prietors of such trade mark (gr). But, if aU of such per- 
sons so entitled do not so consent, the registrar shaU not, 

(a) OxbUU V. Read, 9 Mod. 459. 26— (1)— A. 

(6) Thus, in Croft v. Day, 7 Beav. [d) Bent v. Turpin, 2 J. & H. 

84, 28 Leg. Obs. 378, the successful 139. 
plaintiffs were the executors of the (e) Act of 1875, § 2. 

former proprietor of the business (/) Hine v. Lart, 10 Jur. 106 

and trade mark. Dent v. Turpin, 2 J. & H. 139 

(c) By way of evidence he must Banks v. Oihson, 34 Beav. 666 

produce the probate of the will of and see Sout/uyim v. Reynolds, 12 

the deceased proprietor,or the letters L. T. N. S. 75. 
of administration to his estate, or (g) Bule 29. 

an official extract therefrom. Bule 
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without the leave of the Court (a), register any of them 
a8 separate proprietors of such trade mark (b). 

By the 4th section of the Act of 1875, every proprietor 
registered in respect of a trade mark subsequently to the 
first registered proprietor is, as respects his title to that 
trade mark, to stand in the same position as if his title 
were a continuation of the title of the first registered 
proprietor (c). 

In case of opposition being ofiered to the registration 
of any assignee or transmittee (d), the person opposing 
must send notice of his intention to the registrar, with 
the prescribed fee. The registrar has then to give notice 
to the applicant for registration, and may, if he thinks fit, 
require security for costs from the opponent. Finally, he 
may, if he thinks fit, require the parties interested to 
submit their claims to the Court (e). 

3. Discontinuance, 

In order for a trade mark to be entitled to protection, it 
is now necessary either that the trade mark shall be regis- 
tered under the Registration Acts (/), or that, if an old 
mark is in question, a certificate of refusal to register shall 
have been obtained under the Amendment Act of 1876 (gr). 
The protection of a mark once registered terminates, there- 
fore, with the cessation of registration. 

The original registration of a trade mark is for a period 
of fourteen years, and unless previously to the expiration of 
that period the fee Qi) for continuance is paid, the registrar 
may, after the end of three months from such expiration, 
remove the mark from the register, and in the same way 
from time to time at the expiration of every fresh period 
of fourteen years (i). No difficulty need in ordinary 



(a) Obtained on application to 
rectify the register, under Eule 43. 

(6) Rule 29. 

(c) Compare Hovenden v, Lloyd, 
18 W. R. 1132. 

{d) Rule 38. 

(e) See Rule 44, as to the 



method. 

(/) 38 & 39 Vict. c. 91 ; 89 & 40 
Vict. c. 33 ; 40 & 41 Vict. c. 37. 

ig) See § 1 of Act of 1876. 

(h) £2, See Second Schedule to 
Rules. 

(t) Role 30. 
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cases be apprehended in the prolongation of registration, for 
the exclusive use of a trade mark is no injury or depriva- 
tion to the public, but a protection against fraud. 

If subsequently to the expiration of the fourteen years,but 
before the expiration of the additional three months, the 
proprietor pays the increased fee (a), the registrar may 
accept the fee as if paid before the expiration of the fourteen 
years, and allow the mark to remain on the register (6). 

Even after the removal from the register for non-payment Restoration to 
of the fee, the mark may be restored to the register by the ^^^ ^' 
Commissioners of Patents, or one of them, if they are 
satisfied that it is just, on payment of an additional fee (c) 
and compliance with conditions prescribed by the Com- 
missioners (d). 

Independently of the Trade Marks Registration Acts, Moat be a 
no trade mark can exist as such unless there is actually a^^© with 
existent in the market a vendible article to which the trademark 
mark is in some way affixed or attached (e), ****^ 

The necessity of proving the existence of such an article Registration 
so marked, in the case of registered marks, now no longer j^^to'^iiwic 
exists, since, subject to the connexion with the goodwill use. 
of the business, registration is to be deemed to be equivalent 
to public use (/). 

In order, therefore, to prevent the continuance of re- Removal on 
strictions which no longer serve any useful pui-pose, it is ^^^^^ 
provided by the 34th Rule that the Court, i, e. the Chan- 
cery Division, may, on the application of any person 
aggrieved, remove any trade mark from the register, on 



(a) £1 in addition. See Second 
Schedule to Rules. 

(b) Rule 31. 

(c) £2 in addition. See Second 
Schedule to Rules. 

(d) Rule 32. 

(e) McAndrew v. Bassett, 83 L. J. 
Ch. 561 ; MaxweU v. ffoffg^ L. R. 2 
Ch. 307. And see Singer Manufac- 
turing Co. V. Wilson, L. R. 2 Ch. 
D. 434. In Cotton Y,Qillard,iili, J. 



Ch. 90, the plaintiffs had bought 
from the trustee in bankruptcy the 
interest of the bankrupt in a certain 
sauce and in his trade mark, but the 
sauce being compounded according 
to a secret which the trustee could 
not commimicate, Sir G. Jessel, 
M. R., held that the plaintiff could 
not use or protect the trade mark. 
(/) §2 of the Act of 1875. 
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the ground, after the expiration of five years from the 
registration, that the registered proprietor is not engaged 
in any business concerned in the goods with respect to 
which the trade mark is registered ; that is to say, that 
there is in the market no vendible article of the proprietor 
of the trade mark marked therewith. 

Under the law of trade marks previously to the Regis- 
tration Acts, a trade mark might be composed in a manner 
not now admissible for new marks: for instance, it might 
consist of a fancy word or words. Such marks may now 
be registered under the Eegistration Acts, but only in 
cases in which they have been used as trade marks 
previously to the Act of 1875 (a). With respect to such 
trade marks it. has occasionally happened that they have 
ceased to denote the manufacture of any particular person, 
and have become simply descriptive of a certain article or 
a certain principle of manufacture. When that has be- 
come the case, such words have ceased to be capable of 
protection as trade marks, having become yvhlici juris, 
open to the use of all (6). Where a name, which it has 
been attempted to appropriate as a trade mark, has been 
in fact descriptive throughout, the case can hardly be said 
to have arisen of a discontinuance of a trade mark, inasmuch 
as it was invalid throughout (c). 
Trade mark j^ Braham V. Bustard (d\ and Ford v. Foster (e\ it 

not abandoned o ^ 

by habitual was held that the habitual use of the manufacturer's name 

binaXn^th (^hich was alone a sufficient trade mark), before the 

name. special and distinctive appellation of "Excelsior " in the 

one case, and " Eureka '' in the other, did not amount to an 



(a) § 10 of Act of 1876. 

(6) Per Sir G. Hellish, L. J., in 
Ford V. Foster, L. R. 7 Ch. 611. 
And . see Wheeler <k Wilson Manu' 
factv/nng Co. v. Shakespeare^ 39 L. J. 
Ch. 36 : Liehig^s Extract of Meat 
Co. V. Eanhury, 17 L. T. N. S. 298 ; 
Brovme v. Freeman, W. N. 1873, 
p. 178 ; Lea v. Millar, M.R., July 
26,1876 ; andSeton,4thed. 242; Wolfe 



V. Goulard, 18 How. Pr. E. 64 ; R. 
Cox, 226 ; Burke v. Cassin, 45 Cal. 
467; 13 Amer. Eep. 204. See also 
the Merchandise Marks Act, 1862, 
§9. 

(c) Young v. Macrae, 9 Jor. N. S. 
322 ; Raggett v. Findlater L. R. 17 
Eq. 29. 

id) 1 H. & M. 447. 

(c) L. R 7 Ch. 611. 



DISCONTINUANCE OF TRADE MAUKS. C5 

abandonment of the manufacturer's right in those appel- 
lations when used without the name, but that the 
manufacturer remained entitled to his essential mark. 

Under the Registration Acts, a new trade mark cannot Marks new 
now well become piMici juris, for since " the distinctive Regiatration 
device, mark, heading, label, or ticket " (a), does not jf^^^^^^ 
include special and distinctive words not used as a trade descriptive, 
mark before the Act (6), such a symbolical device as will 
generally be employed cannot well become descriptive, or 
publici juris, though such phrases as " anchor-brand 
wire " (o), " cross cotton " (cZ), may possibly be employed. 
If the name of the manufacturer is used, it will only 
constitute a trade mark when in the form of a signature 
or some other particular and distinctive shape (e), so that 
the trade mark will not be infringed unless, not only the 
name, but the mode of printing, &c., be imitated. In 
short, from the framing of § 10 of the Act of 1875,* a mere 
word cannot be registered as a new trade mark, and 
consequently no new trade mark will be of such a nature 
as to be capable of innocent common user. Whether or not 
distinct evidence of fraudulent intentions and representa- 
tions, apart from strict trade mark law, can be produced, 
is of course another question. 

In Browne v. Freeman (/), it was held that the plaintiff Abandonment 
having previously commenced a suit against an infringer ^f i,r^^ 
of his trade mark, and then having got his biU dismissed 
with costs, in consequence of being advised that his right 
was doubtful, had lost all rights in the trade mark. Under 
the Registration Acts such a loss of trade mark can 
hardly occur except in the case of unregistered though cer- 
tified marks, since the rights of a proprietor of a registered 
mark are such that it is impossible to suppose that such a 

(a) § 10 of Act of 1876. (d) Cartier v, CarlUe, 81 Beav. 

(6) In re Stevens, L. R. 3 Ch. D. 292. 

659. (e) § 10 of Act of 1875. 

(c) Edehten v. Edditm, 1 De G, (/) 12 W. R. 305 ; and see W. N. 

J.&S.185. 1873, p. 178. 

F 
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proprietor would resign his claims without a struggle. 
With respect to marks unregistered, or even uncertified, 
there does not appear to be anything in the Act to 
prevent proof of the imitation of such marks being given 
in support of an action for unfair competition in trade 
carried on by means of actual intentional fraud, and not 
depending solely on the similarity of the marks (a). 
Abandonment Qn the whole, it may be expected that, while with 

of registered •' *• . 

marks not to respect to Unregistered marks things will remain much as 
be anticipated, ^.j^^y ^^^^^ ^-^j^ respect to registered ones there will be in 

the future no discontinuance or abandonment, except 
where registration has been discontinued, in consequence 
of non-compliance on the part of the registered proprietor 
with the requirements of the Act with respect to prolonged 
registration. 
Infringement j^ Lemoiue v. Gautou (b), a plaintiff was allowed to 

of disused 

mark. recover nominal damages for the infringement by the 

defendant of a trade mark which the plaintiff had for- 
merly used, but had ceased to use for a year. By Rule 33, 
a registered trade mark removed from the register is to be 
deemed for five years after such removal to be a trade 
mark already registered, so far as is necessary in order to 
prevent the registration for that period by another person 
of the same or a similar mark for goods in the same 
class. 

(a) Compare the remarks on the v. Wilson, L. B.2 Ch. D. 443. 
second class of cases by Sir G. Jessel, (b) 2 E. D. Smith, 843 ; R. Cox, 

M.R., in Singer Manufacturing Co, 142. 



CHAPTER IV. 

INFEINGEMENT. 

When an action has been commenced, having for its object Requisites for 
the restraint of an unfair competition in trade, carried on ^ "^^ 
by means of an employment by the defendant of a trade 
mark identical, or nearly identical, with the plaintiff's, 
there must be established, in order for the action to be 
successful, the existence of the trade mark, the plaintiffs 
exclusive right therein, the fact of an imitation, and the 
absence of licence or acquiescence on the part of the 
plaintiff (a). 

Assuming, then, the validity of the trade mark and the Fact of 
rights of the plaintiff therein to be established, the next gemcn . 
and most important point for the plaintiff to prove is the 
fact of infringement. The plaintiff has no right to say that 
the defendant shall not sell exactly the same article, better 
or worse, or an article looking exactly like his own im- 
patented article, but he has a right to say that the defend- 
ant shall not sell such article in such a way as to steal (so 
to call it) the plaintiff's trade mark, and make purchasers 
believe that it is the manufacturer to which that trade 
mark was originally applied (6). In the language of the 
Common Law, the defendant has no right to sell his goods 
" as and for " those of the plaintiff (c). 

(a) See Kinahan v. Bolton, 16 214; and per Lord Langdale, M.R, 

Ir. Ch. 75 ; and LecUker Cloth Co. in Franks v. Weaver, 10 Beav. 297. 

V. American Leather Cloth Co,, 33 (c) Sykea v. Syhes, 3B. &Cr. 541 ; 

L. J. Ch. 199. Af orison v. Salmon, 2 Man. & G. 

(6) SeeperLord Cranworth, C, in 385 ; Crawsharj v. Thompson, 4 Man. 

Farina v.SHverlock, 6 D© G. M. & 0. & G. 367. 

F 2 
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First pur- 
chaser not 
deceived. 



Fraudulent The question of how fax a fraudulent intention in the 
mind of the defendant was necessary to entitle the plain- 
tiff to obtain redress from him long remained a subject of 
discussion in connexion with trade marks. The doctrine 
of the Common Law was that, inasmuch as the only 
manner in which the Common Law could be set in motion 
to repair the wrongful proceedings of an infringer was by 
the institution of an action on the case (a), an allegation 
of intentional fraud (6), supported by evidence, was 
necessary to enable the plaintiff to bring his action to a 
successful conclusion (c). 

While, however, it was necessary at Common Law for a 
fraudulent intention to be proved, it was not required that 
the defendant should have represented to his immediate 
purchaser that the goods marked were of the plaintiffs 
manufacture, it was sufficient to bring the case within the 
reach of the law if he had sold the goods for the purpose 
of their being resold as and for goods of the plaintiflTs 
manufacture, which object the mark attached to them by 
the defendant would be calculated to facilitate (d). 

Early doctiine When plaintiffs in trade-mark cases began to seek re- 

in Onancerv 

dress in the Court of Chancery, desirous of obtaining the 
more convenient remedy by way of injunction and account, 
which was superior to the damages to be gained at 
Common Law alike in the compensation for the past and in 
the security for the future, the Chancery judges held that 
the Courts in which they presided could act only in aid of, 
and as ancillary to the legal right (e). And acting upon 
this same principle, they held that the rules by which th6y 
had to judge of infringement must be identical with those 
of the Common Law, the plaintiffs right to his remedy 



(a) See Cravoahay v. T/iomp^on, i 
Man. & G. 357. 

(6) I.e. that the defendant had 
acted knowingly — scienter, 

(c) Singleton v. BoUon, 3 Doug. 
293 ; Moriaon v. Salmon, 2 Man & 
G. 385 ; Crawshay v. ThompsoUf 4 
Man. & G. 357 ; JRodgers v. Novdll, 



6 C. B. 109; and Myers v. Baker, 3 H. 
&N.802. See, too, per Parke, B., in 
Taylor v. Ashton, 11 M. & W. 415. 

(d) Sykea v. Sykea, 3 B. & Cr. 641 ; 
and see OhajopeU v. Davidson, 2 K. 
& J. 123. 

(c) See per Lord Cottenham, C, 
in Motley Y^Downman, 3 My. & Cr. 1. 
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being considered to be based, not on any right of property 
in him, but on the fraudulent proceedings of the defend- 
ant (a). The] cases which were frequently sent by 
Chancery judges to be tried at Common Law by a jury 
were, of course, tried in accordance with Common Law 
principles (b). 

It is however, apparent thab the seriousness of the injury Same injury 
inflicted on the manufacturer who has acquired a reputa- wt^^her 
tion for excellence in a particular class of goods, denoted by actual fraud 
a special trade mark, by the offering for sale in the market 
of other goods, side by side with his, bearing the same 
mark, is not affected by the question whether such rival 
goods are made and marked by a person who is aware of 
the reputation of the original goods and desirous of at- 
tracting to himself some of the profits of that reputation, 
or by one who is actuated by no such motives and is even 
ignorant of the prior use of the mark. The first maker is 
defrauded, even though his rival's conduct be not in- 
tentionally fraudulent. 

In 1838, Lord Cottenham, C, awarded a perpetual in- ^**fr doctrine 
junction in a case in which he rejected any imputation of 
intentional fraud (c), and this is not now necessary to obtain 
redress in Equity. The principles in accordance with 
which relief will be given in Equity were summed up as 
follows by Lord Westbury, C. : — " At Law the proper 
remedy is by an action on the case for deceit, and proof of 
fraud on the part of the defendant is of the essence of the 
action ; but the Court will act on the principle of protecting 
property alone, and it is not necessary for the injunction to 
prove fraud in the defendant, or that the credit of the 

(a) Blanchard t. ffUl, 2 Atk. 484 ; Co., 1 H. & M. 271 ; ffcUl v. Barrows, 

Canham v. Jones, 2 V. & B. 218 ; 32 L. J. Ch. 648; and McAndrcio 

Perry v. Tru^U, 6 Beav. 66 ; Croft v. Bassett, 33 L. J. Ch. 561. 

V. Day, 7 Beav. 84 ; and see the (6) E.g., Rogers -7. NowUl, 6 0. B. 

observations of V.-C. Wood in 109. 

EdeUten v. Vich, 11 Hare, 78; CoUins (c) MiUington V. Fox, 3 My. & 

Co. V. Cowen, 3 K. & J. 428; Leather Cr. 338. 
Cloth Co, V. American Leather Cloth 
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plaintiff is injured by the sale of an inferior article. The 
injury done to the plaintiff in his trade by loss of custom 
is sufficient to support his title to relief. Neither will the 
plaintiff be deprived of remedy in Equity, even if it be 
shown by the defendant that all the persons who bought 
from him goods bearing the plaintiff's trade mark were 
well aware that they were not of the plaintiff's manufacture. 
If the goods were so supplied by the defendants for the 
purpose of being sold again in the market the injury to the 
plaintiff is sufficient. Again, it is not necessary for relief 
in Equity that proof should be given of persons having been 
actually deceived, and having bought goods with the 
defendant's mark, under the belief that they were of the 
manufacture of the plaintiff, provided that the Court be 
satisfied that the resemblance is such as would be likely to 
cause the one mark to be mistaken for the other " (a). It 
is not necessary for the plaintiff to show that the defendant 
knew whose trade mark his resembled (6), nor, in fact, to 
show that the defendant knew that his trade mark re- 
sembled any existing mark (c). In short, "the absence of 
fraudulent intention is no defence against an application 
to the Court for an injunction by the person whose property 
has been injured " (d). 
Indulgence to It was, however, suggested by Lord Romilly, M.R., that 

innocent j i >n, t i . i i i 

offender. the Court would not require a person to completely change 
a trade mark which he had taken boTid fide, and without 
any intention of deception, but which did in point of fact 
resemble the trade mark of another person, since the 
complete change of trade mark might be of so serious 
consequence to the unintentional offender (e), 

(a) Edehten v. Eddsten, 1 De G. 75 ; Eddsten v. EdeUten, 1 De Gt. 

J. & S. 186. That the rule of the J. & S. 185 ; Burgess v. ffiUs, 26 

Court of Chancery was as here Beav. 244 ; Ha/rrison v. Taylor, 11 

stated, was recognised by the Court Jur. N. S. 408. 
of Queen's Bench in J9ta;onv.i^awcwa, {d) Per Sir J. Stuart, V.-C, in 

3 EU. & EIL 637. Clement v. Maddich, 1 Giff. 98. 

(6) Cartierv. CarlilCyZl Beav. 292. (e) Ba8S\. Dawber, 19 L. T. N. S. 

(c) Kinahan v. Bolton, 15 Ir. Ch. 626. 
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It is also important to prove the fact of fraudulent Fraudulent 

. intention, as 

intention, having regard to the account to be obtained, affecting 
which may not be given in respect of sales by the*°^°^*' 
defendant during such time as he continued in ignorance 
that he was infringing the plaintiffs' rights (a). 

Again, in Rodgers v. Rodgers (6), Sir G. Mellish, L. J., fraudulent 

J . . ,1 . . . 1 • 1, ^1 _/ intention in 

expressed an opinion that, m a case in which the appn- case of delay. 
cation for an injunction would, in the absence of proof of 
actual fraud, have to be rejected on the ground of long 
user by the defendants without assertion by the plain- 
tiffs of their right, yet if it were clearly made out that 
the use of the trade mark by the defendants was fraudu- 
lent, and that it had the practical effect of deceiving the 
public, then that in such a case the intentional fraud 
would operate to prevent the application for the injunc- 
tion from being defeated on the ground of lapse of time. 

Further, in Radde v. Norman (c), it was held by Sir In other 
J. Wickens, V.-C, to be quite obvious that much less ^®^P®^*^* 
absolute proof of the plaintiffs' title would be required 
where there was reason to doubt the defendants' good 
faitb; and in Cope v. Evans (cZ), Sir C. Hall, V.-C, said that 
where fraudulent intention was proved, the Court would 
restrain the defendants without further enquiry. 

In default of direct proof of fraudulent intention, there Circumstances 
are various circumstances which may serve to point to f^^^udSen^ 
the conclusion that such intention has existed : thus, the intention, 
exact imitation of peculiar characteristics (e) ; the addi- 
tion to an existing mark of a feature taken from the 
plaintiff's mark (/) ; the removal, one by one, of points of 
difference, which originally served to distinguish the de- 
fendant's mark from the plaintiff's (g) ; the marking 
goods in obedience to an order to imitate the plaintiff's 

(a) Edelsten v. EdeUtenj 1 De G. (e) Hine v. Larty 10 Jur. 106. 

J. & S. 185. (/) Dixon v. Jackson, Court of 

(6) 31 L. T. N. S. 285. Session Cases, 3rd series, V. 326 (a 

(c) L. R. 14 Eq. 348. star added). 

{d) L. R. 18 Eq. 138. And see {g) Farina v. Catheryy L. J. Notes 

MitcheUy. Condy, W.N. 1877, p. 153. of Cases, 1867, p. 134. 
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mark (a) ; the adoption of an essential part of the plain- 
tiflF's mark, with a trifling and colourable alteration (b) ; 
the use by the defendant of a name not his own (c), pos- 
sibly under the authority of some person who bore the 
same name as the plaintiff (d) ; and the formation of a 
partnership with another person, whose name or initial 
was such as to enable the defendant to imitate the plain- 
tiff's mark with some specious pretence of legality (e) — 
have all been held to afford ground for reasonable sus- 
picion of the presence of an animus fraudandi. 
Circumstances On the Other hand, if the defendant uses, on the goods 
abfi^nTO^of^ which he is alleged to be endeavouring to pass off as 
fraud. the plaintiff's, a distinct and obvious trade mark of his 

own, or if he states plainly and in fair sized and clear 
type that such goods are in fact manufactured by him- 
self, there is a strong indication that the defendant has 
no intention of attempting deception (/). 
Fraudulent With respect to trade marks used before the passing of 

intention in ^m-i-ni-iT^-j • Ai-.rM^f^/v ^ . 

user of name, the Trade Marks Eegistration Act, 1875 {g\ and consist- 
ing of a name printed or stamped in ordinary characters, 
which might be the case independently of the Act, it has 
been held that it is not necessary, in order to obtain an 
injunction, to prove the scienter where the infringer does 
not bear the name he has assumed (A), but that on the 
other hand, where he does bear that name, such evidence 
must be produced (i). 

^^S^* With respect to names first used as trade marks after 

tered marks. 

(a) WooUam v. Ratclifff 1 H. &;M. see Schweitzer v. Atkins, 37 L. J. 

269. Ch. 847. 

(6) Radde v. Norman, L. B. 1 4 ( / ) Singer Manufacturing Co. v. 

Eq. 848 (" Leopoldsalt," for WiUon, L. R. 2 Ch. D. 434—444; so, 

" LeopoldshaU"). too, in Cheavin v. Walker, L. R. 6 

(c) Ainsworth v. Walmsley, L. B. Ch. D. 850, where the goods were 
1 Eq. 518. ^ ^ stated to be manufactured by the 

(d) Meriden Britannia Co. v. Par- defendants. 

ker, 39 Conn. 450 ; 12 Amer. Rep. {g) 38 & 39 Vict. c. 91. 

401. {h) AinstDorth v. Walmsley, L. R. 

(e) Croft V. Day, 7 Beav. 84 1 Eq. 518. 

(Day & Martin) ; Moet v. Clybouw, (i) Burgess v. Burgess, 3 De G. 

M. R., Jan. 19, 1877 (M. & C). And M. & G. 89. 
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the passing of the Act, the requirement that they shall 
be '•' printed, impressed, or woven, in some particular and 
distinctive manner" (a), renders the mere use of the same 
name no infringement, unless the particular and distinc- 
tive manner is also copied, in which case evidence of 
actual intentional fraud will be unnecessary, whatever 
may be the name of the infringer. 

" When it is not a case pure and simple of trade mark. When no 
it must depend upon actual fraud ; that is, the defendant ^^^ment 
must be shown to have said or done something which, as m^s* ^e 
between him and the person with whom he was dealing, 
amounted to a fraudulent representation that his goods 
were the goods of the person who is complaining of his 
act or word. Actual fraud must be proved" (&), and 
"if nobody is deceived, no wrongful act is committed" (c). 
This is so, whether the defendant in such a case of quasi- 
trade mark has imitated something which might have 
been a trade mark if used as such (d), or has simulated 
any other appearances which have had the effect of gain- 
ing for him the custom which the public intended for the 
plaintiff (e). 

That a registered trade mark is property, and evidence Infringement 
of fraudulent intention unnecessary, is now established tra^^A^ 
by the Registration Act, 1875,8 3, in accordance with without actual 

fraud 

which the registration of a person as first proprietor of a 
trade mark is primd fade evidence of his right to the 
exclusive use of such trade mark, and shall, after the 
expiration of five years from the date of such registra- 
tion, be conclusive evidence of his right to the exclusive 



(a) § 10 of the Act. 

(b) Per James, L.J., Siiiger 
Manufacturing Co. v. WiUon, L. K. 
2 Ch. D. 434—62. 

(c) Per Hellish, L.J., ib. 465. 

(d) Thus, where the possible 
mark has not been applied to a 
vendible article in the market. 

(e) In such cases, for instance, as 
Knott Y. Morgan^ 2 Keen, 2 IS, where 



a variety of circumstances were imi- 
tated, so as to produce in the de- 
fendant's omnibus a similarity to 
the plaintiff's ; Hogg v. Kirbyy 8 
Yes. 215, where the question had 
reference to the general appearance 
and contents of a magazine ; or 
Spottiswoode v. Clarke, 2 Ph. 154, 
where it related to the arrangement 
of the title-page of an almanac. 
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use of such trade mark, subject to the provisions of the 
Act as to its connexion with the goodwill of a business. 
And by § 4 the title of a subsequent proprietor is to be 
treated as a continuation of the title of the first regis- 
tered proprietor. 
What IS The real question which the Court has to try in a case 

in nngemen ^^ alleged infringement of trade mark, is whether what 
the defendant has done is calculated to deceive, whether 
there is so much imitation that goods bearing the one 
mark may be readily mistaken for goods bearing the 
other. 
Croft V. Day, In Croft V. Day (a), it was remarked by Lord Langdale, 
M.R., that two things were necessary for the accomplish- 
ment of a fraud such as was there contemplated : " First, 
there must be such a general resemblance of the forms, 
words, symbols, and accompaniments as to mislead the 
public; and, secondly, a suflScient distinctive individu- 
ality must be preserved, so as to procure for the person 
himself the benefit of that deception which the general 
resemblance was calculated to produce. To have a copy 
of the thing would not do, for, though it might mislead 
the public in one respect, it would lead them back to the 
place where they were to get the genuine article, an imi- 
tation of which was improperly sought to be sold. For 
the accomplishment of such a fraud, it was necessary in 
the first instance to mislead the public, and in the next 
place to secure a benefit to the party practising the decep- 
tion by preserving his own individuality " (6). In that 
case, however, a deliberate attempt was made to represent 
the defendant's establishment as the plaintiff's, and the 
injury done to the plaintifi* by the sale of goods bearing 
the spurious marks instead of his genuine goods is ordi- 
narily suflScient to entitle him to his remedy, indepen- 
dently of any habit induced in the customer to resort to 
the defendant instead of to the plaintiff. 

(o) 7 Beav. 84. Brewster, 303 ; R. Cox, 486. 

(6) And see Rowley y, Houghton^ 2 
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By what test, then, has it to be determined whether T^Bte of 

, . 1 J X? • M -J. i. 'J.!- infringement. 

tliere is such a degree of similarity as to require the 
interference of the Court ? 

In the first place, where one person has adopted the Actual 
trade mark of another, or a mark nearly resembling it, ^®®®P*^o°- 
and there is evidence of actual deception ; that is to say, 
" that any one has in fact been thereby induced to buy the 
defendant's goods as being the goods of the plaintiff," the 
Court willrestrain the defendantwithoutfurther enquiry (a). 
The question of resemblance has been decided by the test 
of facts. It is not, indeed, necessary that there shall have 
been actual deception (6) ; but since, unless that can be 
proved, the case which the Court has to try is a hypothe- 
tical case, in which honest evidence as to probability of 
deception can be procured on both sides, it is always 
safer for a plaintiff to obtain proof of actual deception if 
possible, and a certain degree of delay to enable him to 
obtain such proof will be excused (c). 

In most cases, however, there is not produced any Probable 
evidence of actual deception, and the plaintiff then has to ^®°®P*^°^ 
satisfy the Court or jury that the defendant has used a 
mark either identical with, or only colourably differing 
from his own (d). It is not sufficient for the plaintiff 
to produce evidence tending to show that in the opinion of 
the witnesses deception may occur : he has to convince the 
Court or jury that there is such reasonable probability of 
deception as to justify interference with the defendant (e). 



(a) Cope V. Evans, L. R. 18 Eq. 
138 ; and see Woollam v. Ratcliff, 1 
H. & M. 259. 

(6) Abbott V. Bakei'8 and Confec- 
tioners' Tea Association, W.N. 1871, 
p. 207 ; and see FiUey v. Fassett, ii 
Mo. 173; R. Cox, 630; and 
Dixon Crucible Co. v. Quggenheim, 
2 Brews. 321 ; R Cox, 559. 

(c) Lee V. Haley, L. R. 5 Ch. 155. 

{d) See Cartier v. CarlUe, 31 
Beav. 292 ; and Cope v. Evans, L. 
R. 18 Eq. 138. 

(c) Blackwcll V. CraJjb, 36 L. J. 



Ch. 504 ; Bass v. Dawber, 19 L. T. 
N. S. 626 ; Cope v. Evans, L. R. 18 
Eq. 138 ; Snowden v. Noah, Hopk. 
347 ; R. Cox, 1 ; CoUaday v. Baird, 
4 Phila. 139 ; R. Cox, 257 ; CoUon 
V. Thomas, 2 Brewster 308 ; R Cox, 
507 ; Falkinburg v. Lticy, 35 CaL 
62 ; R Cox, 448 ; Bell v. Locke, 8 
Paige, 75 ; R. Cox, 11 ; Ledger v. 
Ray, Court of Appeal, May 3, 
1877 ; Stevens v. De Conto, 7 Robert- 
son, 343 ; R Cox, 442 ; WyUim v. 
Clarke, W. N. 1876, p. 68. 
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When ia 

deception 

probable. 



It is obvious that in these cases questions of consider- 
able nicety may arise ; and, in the language of Lord Cran- 
worth, C, in Siexo v. Provezende (a), " it is hardly neces- 
sary to say that, in order to entitle a party to relief, it 
is by no means necessary that there should be absolute 
identity (b). What degree of resemblance is necessary, 
is, from the nature of things, a matter incapable of defini- 
tion d priori. All that Courts of Justice can do is to say 
that no trader can adopt a trade mark so resembling that 
of a rival as that ordinary 'purchasers, purchasing with 
ordinary caution, are likely to be misled (c). 

" It would be a mistake, however, to suppose that the 
resemblance must be such as would deceive persons who 
should see the two marks placed side by side. The 
rule so restricted would be of no practical use. If 
a purchaser looking at the article offered to him would 
naturally be led, from the mark impressed on it, to suppose 
it to be the production of the rival manufacturer, and 
would purchase it in that belief, the Court considers the 
use of such a mark to be fraudulent. But T go farther. 
I do not consider the actual physical resemblance of the 
two marks to be the sole question for consideration. If 
the goods of a manufacturer have, from the mark or device 
he has used, become known in the market by a particular 
name, I think that the adoption by a rival trader of any 



(a) L. R. 1 Ch. 192. 

(&) As to this, see per Lord 
Chehnsford in WotJ^erspoon v. Cur- 
rie, L. R. 5 H. L. 508 ; and per Sir 
R.Malins,Y.-G., in Anglo-Svdss Con- 
dented Milk Co, y. SwIm Condensed 
MWc Co,, W. N. 1871, p. 163. 

(c) As to this criterion, see Arch- 
lold y. Sweet, 1 Mo. & Rob. 162 ; 
Shrimpton y. Laight, 18 Beav. 164 ; 
Leather Cloth Co. y. American 
Leather Cloth Co., 11 H. L. C. 623 
(per Lord Cranworth) ; Barnard y. 
PiUow, W. N, 1868, p. 94 ; Anglo- 
StoUs Condensed Milk Co. y, Stoiss 
Condensed MiXk Co,, W. N. 1871, p. 
163 ; Wotherspoon y. Currie, L. R. 



5 H. L. 508 ; Mitchell y. Condi/, W. 
N. 1877, p. 153 ; PaHridge v, 
Menck, 1 How. App. Gas. 558 ; R. 
Cox, 72 ; Walton y. Crowley, 3 Bl. 
C. 0. 440 ; R. Cox, 166 ; Clark y. 
Clark, 25 Barb. 76 ; R. Cox, 206 ; 
Brooklyn White Lead Co, y. Masury, 
25 Barb. 416 ; R. Cox, 210 ; Swift 
y. Dey, 4 Robertson, 611 ; R. Cox, 
319; Rowley V. Houghton, 2 Brewster 
303 ; R. Cox, 486 ; Colton y. 
Thomas, 2 Brewster, 308 ; R. Cox, 
507 5 Lochwood y. Bostwick, 2 Daly, 
521 ; R. Cox, 555 ; Dixon Crucible 
Co, y. Guggenheim, 2 Brewster, 321 ; 
R. Cox, 559. 
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mark which will cause his goods to bear the same name in 
the market (a), may be as much a violation of the rights of 
that rival as the actual copy of his device. " 

The infringement may consist in the adoption of the Infringement 
essential part of the plaintiff's trade mark by thep^^^""*'^ 
defendant, as the word " Eureka " (6), or '* Glenfield " (c), 
or "ApoUinaris"' (d), or in the imitation of the general 
appearance of the plaintiff's mark Where both trade 
marks are of a composite character, it is possible that, 
though no one particular mark has been exactly imitated, 
the combination may be very similar and likely to deceive, 
and will therefore be restrained by injunction (e), 

" For the purpose of establishing a case of infringement Infringer's 
it is not necessary to show that there has been the use of J^JenticaT^* 
a mark in all respects corresponding with that which )^*^ °^*rk 
another person has acquired an exclusive right to use, if coL^abie 
the resemblance is such as, not only to show an intention diflferenoes. 
to deceive, but also such as to be likely to make unwary 
purchasers suppose that they are purchasing the article 
sold by the party to whom the right to use the trade 
mark belongs " (/). It is seldom that the mark employed 
by the infringer does correspond in all respects with that 
of the person whose rights he is attacking ; the usual 
practice is to introduce some colourable variation, which 
may supply the infringer with a plausible excuse for his 



(a) Thus, if in Edelsten v. Eddsten, 
1 De G . J. & S. 1 85, the defendant had 
called his wire "Anchor Wire," with- 
out using the figure of an anchor, the 
plaintiff's wire haying acquired the 
name of " Anchor Wire '* because of 
the trade mark being an anchor. In 
the U. S. Patent Office there was 
held to be a fatal conflict between two 
trade marks for hams, of which the 
one consisted of the word "Bou- 
quet," the other of a bouquet of 
flowers : Schrauder v. Beresford 
& Co., U. S. Patent Office, June 
27, 1872. 

(6) Ford V. Foster, L. E. 7 Ch. 
611. 



(c) WotJierspoon v. Currie, L. K. 
5 H. L. 508. 

{d) ApoUinaris Co. v. Norrish, 33 
L. T. N. S. 242 ; and see Walton v. 
CnmUy, 3 Bl. 0. 0. 440 ; R. Cox, 
1 66 ; Binninger v. Watties^ 28 How. 
Pr. R. 206; R. Cox, 318; and 
FUUy Y. Fassett, 44 Mo. 173; R. 
Cox, 630. 

(e) Abbott ▼. Bakers and Confec- 
tioners' Tea Association^ W. N. 1871, 
p. 207 ; but see BlackweU v. Crabb, 
86 L. J. Ch. 504. 

(/) Per Lord Chelmsford, in 
Wotkerspoon v. Currie, L. R. 5 H. 
L. 508. 
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Examples. 



Seixo V. Pro- 
vezende. 



fraud. " In every case/' however, " the Court must ascer- 
tain whether the differences are made bond fide in order 
to distinguish the one article from the other ; whether the 
resemblances and the differences are such as naturally 
arise from the necessity of the case, or whether, on the 
other hand, the differences are simply colourable, and the 
resemblances are such as are obviously intended to deceive 
the purchaser of the one article into the belief of its being 
the manufacture of another person. Eesemblance is a 
circumstance which is of primary importance for the Court 
to consider, because if the Court finds, as it almost in- 
variably does find in such cases as this, that there is no 
reason for the resemblance, excepting for the purpose of 
misleading, it will infer that the resemblance is adopted 
for the purpose of misleading" (a). 

Thus, it was held that " Cacaotine " was a colourable imi- 
tation of " Cocoatina " (6), " Steel pens *' of " Stephens" (c), 
''Tung's'' of ''Tonge's" (d), " Leopoldsalt " of "Leo- 
poldshall" (e), " Lactopepsine " of " Lactopeptine " (/), 
"Cocoine" of "Cocoaine" (g), "Bovina" of *' Bovilene " (7^). 
Again, a beehive was held to be a colourable imita- 
tion of a bell of a similar shape, similarly printed on a 
label (i). 

In Seixo v. Provezende (k) the plaintiff, a Portuguese 
nobleman and wine grower, sold his wine in casks 
branded on the head with a crown and eagle, and the 
letters *' B. S.,'* and also at the bung-hole with a crown, 



(a) Per Sir W. P. Wood, V.-C, 
Taylor v. Taylor, 23 L. J. Ch. 256 ; 
and in the case of a prosecution for 
obtaining money by false pretences, 
see per Erie, J. in It. v. bundas, 6 
Cox, 380. 

(6) SchweUzer v. Athins, 87 L. J. 
Ch. 847. 

(c) Stephens v. Peel, 16 L. T. N. 
S. 145. 

{d) Tonge v. Ward, 21 L. T. N. 
S. 480. 



(e) Radde v. Norman, L. R. 14 
Eq. 348. 

(/) Camrick v. A/br«on, V.-C. B., 
March 22, 1877 ; L. J., Notes of 
Oases, 1877, p. 71. 

{g) Burnett v. PhxUon, 9 Bos. 192 : 
R. Cox, 376. 

{h) Lochwood v. BostwicJc, 2 Daly, 
521; R. Cox, 555. 

(t) Bell V. BeU, V.-C. B., August 
1, 1876. 

{h) L. R. 1 h. 192 
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the word '* Seixo," and the year of vintage. This wine 
had acquired a reputation as " Crown Seixo Wine/' when 
the defendant began to sell wine which he called " Seixo 
de Cima," and placed in casks branded in a somewhat 
similar manner to the plaintiif's. The injunction was 
granted and affirmed, although the defendants contended 
that parts of their own vineyards were called " Seixo," and 
that the name was an ordinary Portuguese adjective, signi- 
fying ''stony." 

In Wotherspoon v. Currie (a), the plaintiffs manufactured Wothfspoon 
starch, which, under the name of " Glenfield Starch " — a 
name derived from a small place near Paisley, where it 
was made — acquired a great reputation. They subse- 
quently removed their works to Paisley, and there con- 
tinued to make " Glenfield Starch." The defendants, also 
starch manufacturers at Paisley, bought a small plot of 
land at Glenfield, and began selling " Glenfield Starch." 
It was held by V.-C. Malins and the House of Lords that 
the use of the word " Glenfield " in connexion with starch 
had the effect of inducing people to buy the defendants' 
manufacture, under the impression that it was the plain- 
tiffs', and that there was a coloui*able imitation of the 
mark to which the plaintiffs were entitled (b). 

Where the goods of one manufacturer are so packed or Similarity of 
arranged as externally to resemble those of others engaged ^*^ *°^' 
in the same trade, as where starch was put up commonly 
in the trade in packets of a certain colour and appearance, 
the similarity common to all does not of itself expose the 
manufacturer to an action, but it makes it incumbent 



V. 



(a) L. R. 5H. L. 608. 

(b) See also the American cases, 
Coffeen v. BruntoUf 4 McLean, 516, 
R. Cox,82 ; Amosheag ManufactuHng 
Co. V. Spear, 2 Sand. S. C. 599, R. 
Cox, 87 ; Davis v. Kendall, 2 R. I. 
566, R. Cox, 112 ; Williams v. John- 
son, 2 Bos. 1, R. Cox, 214 ; Bradley 



V. Norton, 33 Conn. 157, B. Cox, 331 ; 
Boardman v. Meriden Britannia Co., 
35 Conn. 402, R. Cox, 490 ; GiUis 
V. Ifall, R. Cox 596 ; Meriden Brit- 
annia Co. V. Parker, 39 Conn. 450, 
12 Amer.Rep. 401 ; BurJcey. Cdssin, 
45 Cal. 467, 13 Amer. Rep. 204. 
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Kot concla- 
Bi?e. 



Infringement 
must be by 
use on same 
claBB of goods. 



Infringement 
of disused 
mark. 



Infringement 
by improper 
u»e of genuine 
mark. 



Infringement 
by engraver. 



upon liim to take care that his distinguishiDg mark is 
really distinguishing (a). 

However, where a defendant had, in obedience to ex- 
press directions, put up his silk in imitation of the plain- 
tiffs bundles, his execution of the order was held not to 
be conclusive against him (6). So, too, where a defendant 
packed inferior brandy in the plaintiffs cases at the 
express request of an agent of the plaintiff, who was 
seeking to entrap him, Sir R Malins, V.-C, refused the 
injunction with costs (c). 

The use by one manufacturer of a trade mark resem- 
bling or even identical with that used by another, is not 
an infringement of that other's rights, unless the class of 
goods on which the two marks are used is the same (d). 

It has been held in America that the use by a manu- 
facturer of a mark previously used by another manufacturer, 
but discontinued by him for a year, is an infringement of 
the rights of the latter (e). 

It is an infringement to use a genuine trade mark of a 
manufacturer upon goods to which that manufacturer did 
not intend it to be applied, even though the goods upon 
which the infringer uses it are of the make of the owner 
of the mark (/). 

It is an infringement for an engraver to prepare and 
supply to one person printing blocks engraved with the 
trade mark, or an important part of the trade mark of 
another, inasmuch as the piracy would be impossible 
without the blocks ; and Sir L. Shadwell, V.-C. of E., went 



(a) See per Lord Hatherley, 0., 
Wotherspoon v. Currie, 5 H. L. 508. 

(6) WooUam V. Batcliff, 1 H. & 
M. 259. 

(c) ffennessy v. Kennett, V.-C- 
M., May 18, 1877. 

{d) HdU V. Bellows, 33 L. J. Ch. 
204 ; Ainsworth v. Walmtlq/f L. R. 
1 Eq. 518. 

(e) Lemoine v. Ganton, 2 E. D. 
Smith, Ud, B. Cox, 142. 



(/) Bamett v. Leuchars, 13 L. T. 
N. S. 495 (boxes for "Pharaoh's 
Serpents"); Richards y. WiUimMon^ 
80 L. T. N. S. 746 (gun stamps) ; 
Henneasy v. Bohmann, W. N. 1877, 
p. 14 ; Henneasy v. (Jooper, V.-C. 
M., April 26, 1877; Bmnessy v. 
Kmnett, V.-C. M., May 18, 1877 
(cases for brandy) ; GiUoU v. Kettle^ 
8 Duer, 624, K. Cox, 148 (labels on 
pen boxes). 
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SO far as to say that if a thing contained twenty-five parts, 
and one only was taken, such an imitation would be 
sufl&cient to contribute to a deception, and the law would 
hold those responsible who had contributed to the fraud (a.) 
The principle is the same where the engraver, though 
retaining the blocks in his own possession, yet facilitates 
fraud by the dissemination of labels bearing pirated trade 
marks (&). Lord Cranworth, C, thought, however, that a 
man who had A.'s goods, but none of his labels, might 
rightfully employ a printer or engraver to supply him 
with imitated labels, and that A. could have no ground 
of complaint against the sale of his goods with something 
on them to represent his trade mark, though not his 
genuine mark (c). 

(a) Guinness v. UUmer, 10 L. T. J. 509 ; 6De G. M. & G. 214; 4 K 
(Old Series) 127. & J. 650. 

(6) Farina v. SUverlock, 1 K. & (c) lb. 6 De G. M. k G. 21 4. 
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CHAPTER V. 

THE CRIMTNAL PROSECUTION. 

Rentes for « i^ cases like the present" (i.e. in cases of imitation of a 
imitationg. wrapper imprinted with a trade mark), ** the remedy," said 
Willes, J., " is well known. The prosecutor may, if he 
pleases, file a bill in Equity to restrain the defendant from 
using the wrappers, or he may bring an action at law for 
damages, or he may indict him for obtaining money under 
false pretences " (a). 
Infringement At Common Law the imitation of a trade mark or of a 
not forge^ at trade wrapper is not a forgery. " A forgery must be of 
Common Law. some document or writing" (6) ; " it is the forging of a false 
document to represent a genuine document" (c). In a 
case in which the prisoner had imitated the label used on 
Berwick's baking powder, and was indicted for for- 
gery (ci), the Court of Crown Cases Reserved, consisting 
of Pollock, C.B., Willes and Byles, JJ., and Bramwell 
and Channell, BB., decided that the conviction for forgery 
was not sustainable, though an indictment for false pre- 
tences would have been good. The grounds of the decision 
are thus stated by Bramwell, B. : "I think that this was 
not a forgery. Forgery supposes the possibility of a 
genuine document, and that the false document is not so 
good as the genuine document, and that the one is not so 

(a) R V. John Smith, D. & B. Closs, D. & B. 460 ; 7 Cox, 494. 
566 ; 8 Cox, 32. This was in 1868, (c) Per Willes, J., H, v. John 

before the Merchandise Marks Act Smithy uhi suprd, 
of 1862. (d) R, v. John Smith, vbi fv.'prdb, 

(6) Per Cockbum, C. J., R, v. 
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efficacious for all purposes as the other. In the present 
case, one of these documents is as good as the other ; the 
one asserts what the other does ; the one is as true as the 
other ; but one gets improperly used. But the question is 
whether the document itself is a false document. It is 
said that the wrapper is so like one used by somebody 
else, that it may mislead ;. but that is not material to the 
question we have to decide. The prisoner may have com- 
mitted a gross fraud in using the wrappers for that which 
was not the genuine powder, and may possibly be indicted 
for obtaining money by false pretences, but I think he 
cannot be convicted of forgery" (a). 

It might be thought that where the trade mark con- Not even if 
sisted of a signature, an imitation of this would amount gig^™ f^a sS^ 
to forgery ; but this has been decided not to be so, in the nature. 
case of R. v. Cflosa (6), in which the prisoner imitated the 
Signature of the artist, J. Linnell, in the comer of a 
spurious picture. Cockburn, C.J., in delivering the judg- 
ment of the Court of Crown Cases Reserved, said that 
the stamp was merely in the nature of a mark put upon 
the painting with a view to identifying it, and was no 
more than if the painter put any other arbitrary mark as 
a recognition of the painting being his, and in the course 
of the argument he expressed a similar opinion with 
respect to the imitation of a signature stamped on a gun. 

Under the Merchandise Marks Act, 1862 (c), the for- The Merchan- 
gery of trade marks is now made a misdemeanour, and the Act, 1862. 
Criminal Law made to cover such offences as those com- 
mitted in K V. John Smith (d), and R. v. Gloss (e). 

By that Act the following offences are made punish- What offences 

1^1 are punishable 

(a) Taking the same view, Pol- them with the fraudulent matter in 

lock, C.B., said that the real offence them. 

was the enclosing the false powder {b) D. k B. 460 ; 7 Cox, 494. 

in the false wrapper; that the issu- (c) 25 & 26 Vict. c. 88. 

ingof the wrapper without the stuff (d) D. & B. 566 ; 8 Cox, 32. 

within it would be no offence ; but (c) D. & B. 460 ; 7 Cox, 494. 

that the real offence was the issuing 

G 2 
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miderthat 1, FoTging 01 counterfeiting a trade mark, with intent 

to defraud (a). 

2. Applying any trade mark, or any forged trade 
mark (b), with intent to defraud, to any article not 
being the manufacture, &c., of any person denoted or 
intended to be denoted by such trade mark, or by 
such forged trade mark, or not being the manufac- 
ture, &c, of any person whose trade mark shall be 
so forged (a). 

3. Applying any trade mark, or forged trade mark, 
with intent to defraud, to any article not being the 
particular or peculiar description of manufacture, 
&c. (c), denoted or intended to be denoted by such 
trade mark or forged trade mark (a). 

4. Applying any trade mark, or forged trade mark, with 
intent to defraud, to any cask, &c., in, on, or with 
which any article shall be intended to be sold, or 
shall be sold, or uttered, or exposed for sale, or in- 
tended for any purpose of trade or manufacture (d). 

6. Enclosing or placing, with intent to defraud, any 
article in, upon, under, or with any cask, &c., to 
which any trade mark shall have been falsely applied, 
or to which any forged trade mark shall have been 
applied (d). 

6. Applying or attaching, with intent to defraud, to any 
article, any case, &c., to which any trade mark shall 
have been falsely applied, or to which any forged 
trade mark shall have been applied (d), 

7. Enclosing, placing, or attaching, with intent to 
defraud, any article in, upon, under, with, or to any 
cask, &c., having thereon any trade mark of any 
other person (d). 

8. Selling, uttering, or exposing, either for sale, or for 

(a) § 2 of the Merchandise Marks (c) See Barnett v. LeucJiars, and 

Act. cases at p. 80, note /. 

{b) As to what is included in a (<2) § 3 of the Merchandise Marks 

** forged trade mark,*' see § 5. Act. 
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any purpose of trado or manufacture, any article, 
together with any forged trade mark, which he shall 
know to be forged, or together with the trade mark 
of any other person applied or used falsely or wrong- 
fully, or without lawful authority or excuse, knowing 
such trade mark of another person to have been so 
applied or used ; and that, whether such trade mark 
or forged trade mark shall be in, upon, about, or with 
such article, or in, upon, about, or with any cask, &c., 
id, upon, about, or with which such article shall be 
so sold, &c. (a). 
9. Putting, with intent to defraud, or to enable another 
to defraud, upon any article, or upon any cask, &c., 
together with which any article shall be intended to 
be or shall be sold, or uttered, or exposed for sale, or 
for any purpose of trade or manufacture, or upon any 
case, &c., in or by means of which any article shall be 
intended to be or shall be exposed for sale, any false 
description, statement, or other indication, of or re- 
specting the number, quantity, measure, or weight (6) 
of such article, or any part thereof, or of the place or 
country in which such article shall have been made, 
manufactured, or produced (c), 

10. Putting, with intent to defraud, or to enable another 
to defraud, upon such article, cask, &c., any word, 
letter, figure, signature, or mark, for the purpose of 
falsely indicating such article, or the mode of manu- 
facturing or producing the same, or the ornamentation, 
shape, or configuration thereof, to be the subject of 
any existing patent (d), privilege, or copyright. 

11. SeUing, uttering, or exposing for sale, or for any 
purpose of trade or manufacture^ any article upon 
which shall have been, to the offender's knowledge, 

(a) § 4 of the MerchandiBe Marks Lee, 9 Cox, 460. 

Act. (c) § 7. 

(6) See R. v. SJierrvood, 7 Cox, (d) See § 9, and the cases cited in 

270 ; E, V. Jtoffff, 8 Cox, 266 ; R. v. Ch. 7. 
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put, or upon any cask, &c., together with which such 
article shall be sold or uttered, or exposed for sale, or 
other purpose as aforesaid, shall have been so put, or 
upon any case, &c., used to expose or exhibit such 
article for sale, shall have been so put, any false 
description, statement, or other indication of or 
respecting the number, quantity, measure, or weight, 
of such article or any part thereof, or the place or 
country in which such article shall have been made, 
manufactured, or produced (a), 
13. Aiding, abetting, counselling, or procuring the 
commission of any offence made a misdemeanour by 
the Merchandise Marks Act (6). 

Intention of By sect. 12, there is no necessity to allege in the indict- 

particuiM-^ * ment, or to prove any intention to defraud any particular 

person not person. In the same way it seems that on the principle 

necessary. ^^^^ *' the making of any false instrument which is the 

subject of forgery, with a fraudulent intent, although in 

the name of a non-existing person, is as much a forgery as 

if it had been made in the name of one who was known to 

exist, and to whom credit was due" (c) ; the making and 

using a fictitious trade mark, with intent to defraud, by 

representing it to be the known trade mark of a person of 

established reputation, would be punishable. 

Fraudulent By sect. 6, fraudulent additions to and alterations of 

and altera- & trade mark are made forged trade marks within the Act. 

tions of marks. ^|j Common Law " it is forgery to alter a material part of 

a true instrument " (d). Thus, where in a bill of exchange 

" " was added to " £8," and " y '' to " eight," so as to make 

it appear to be for £80 (e). 

ExpresMons j^ ^g -j^q^ ^n offence for persons to use any name, word, 

(a) § 8 676 ; iZ V. White, 72 C. C. O. 

(b) § 13. Sessions Papers, 222. 

(c) 2 East Pleas of the Crown, {d) 2 East, Pleas of the Crown, 
957 ; and see R. v. Lewis, Foster, Cr. 978. 

Cas. 116; i2. v. Avery, 8 C. & P. (e) 12. v.-K«wor«^,2EaBt,P.C.986. 
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or expression generally used for indicating the article with ^^J^dei^ood 
which it is used to be of some peuticular class or descrip- ployed, 
tion of manufacture only (a). Thus, patent leather, 
patent thread (b), patent pins (&). 

A conviction imder this Act does not take away or affect Civn remedy 

- , _v not affected by 

any civil remedy of the person aggrieved (a), conviction. 

" An exact resemblance, or facsimile, is not required to Exact fac- 
constitute the crime of forgery, for if there be a sufficient qpi^e^^ ^' 
resemblance to show that a false making was intended, 
and that the false stamp is so made as to have an aptitude 
to deceive, that is sufficient '* (e). 

While, apart from the Merchandise Marks Act, the Where decep- 

tion gncceeds 

fraudulent imitation of a trade mark is not forgery, such an indictment for 
imitation, when it has been intended to be and has been faiae pretences 

will lie. 

the means of inducing persons to part with their money, 
in the beUef that they were buying one thing, when in 
fact they were buying another, is sufficient to support a 
conviction on an indictment for obtaining money by false 
pretences* This affords sufficient protection to the innocent 
purchaser of goods falsely marked ; the Act gives protec- 
tion to the manufacturer who has suffered in his custom 
and in his reputation by piracies. 

" There is no difference in principle between a mis- Convictions, 
representation of a mark, and one that an acceptance was 
the acceptance of John Jones or any other person " (/) ; 
and it is established that the fraudident imitation of a 
trade mark will be punished in the same way, where the 
necessary circumstances exist. Thus, in B. v. DuTidaa (g),. 
the prisoner, who asserted his own name to be Everett,, 
sold blacking in bottles labelled " Everett's Premier,'* in 
a similar manner, with only trifling variations, to the 
bottles of a well-known manufacturer of that name. 

(a) § 9. (c> Per Grose, J., in R. v. CoUioott, 

(6) MwthaU T. BoMf L. R 8 Eq. 2 Leach, 1048, a Stamp case. 
651. (/) Per Kelly, O.R, in R, v. 8vAer 

(c) Eddsten ▼. Vick, 11 Hare, 78. <fe C<yuUon, 10 Cox, 677. 

(d) § 11. (g) 6 Cox, 380. 
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Erie, J., told the jury that " with respect to the difference 
between the labels, the jury should consider whether it 
was a small and colourable difference only, and intended 
to deceive. It was of little consequence whether the man's 
name was Everett, as he had stated, or not, for even if it 
were, and he went about the country and offered blacking 
for sale as * Everett's Premier,' representing it to be the 
well-known article of that name, knowing that it was not 
so, and intending to cheat the prosecutor by passing upon 
him a spurious article as the true one, his conduct was 
equally fraudulent." The prisoner was convicted. In R. 
V. Smith (a), the conviction for forgery being quashed, the 
prisoner afterwards pleaded guilty to an indictment for 
false pretences (6). In JB. v. Suter & Cordson (c), it was 
held by the Court of Crown Cases Eeserved that a repre- 
sentation that a mark of " 18 " on a watch was a genuine 
hall-mark of the Goldsmiths' Company was clearly a false 
pretence within the statute (d), 
R. V. Bryan, The case of iJ. V. Bryan (e) gave rise to some differences 
mLrepresoata- ^f Opinion in rcspect to the Law of False Pretences. The 
tion of quality, priaoner in that case was found by the jury to have 
obtained money from pawnbrokers on spoons which he 
had fraudulently represented to have as much silver on 
them as Elkington's " A " spoons. They also found that 
he had represented the foundations to be of the best 
material, knowing that to be untrue, and that in con- 
sequence of this he obtained the moneys mentioned in the 
indictment. The Recorder of London reserved the case 
for the consideration of the Court of Crown Cases Reserved. 
Twelve judges heard the case, and of these ten held that 

(a) D. & R 566 ; 8 Cox, 32. in R, v. 8, Jonea, referred to at the 

(b) 8 Cox, 87 ; and 48 C. C. C. Ses- same place, and also in Poland, on 
Bions Papers, 8. the Merchandise Marks Act, at p. 

(c) 10 Cox, 577. 33, the imitation of Mr. Berwick's 

(d) And in R, y. Gray <k Ooaling, wrappers. See, too, R, v. Cloas, D. 
referred to in Lloyd on Trade Marks, & B. 460; 7 Cox, 494. 

at p. 11, the imitation of Messrs. (e) D. & B. 265 ; 7 Cox, 312. 

Allsopp's labels was punished ; and 
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the conviction must be quashed, Willes, J. and Bramwell, 
B., dissenting. The language employed by some of the 
judges on that occasion, and in particular by Lord Camp- 
bell, C. J. (a), led to an impression that in the opinion of 
the judges it was impossible to convict under the Statutes 
of False Pretences, when the misrepresentation had refer- 
ence only to quality and not to substance ; that is to say, that 
where, for instance, an infinifcesimal quantity of gold was 
found in a ring represented to be of eighteen carat gold, the 
presence of that infinitesimal quantity of gold prevented the 
false representations from supporting a criminal charge (6). 
Where the jewellery contained no metal of the kind 
specified, the prisoner was convicted (c). Anticipating 
such a result, Bramwell, B., said (d) that the result of the 
decision would be that the prisoner would be indictable if 
Elkington's spoons had half an ounce of silver, and his 
none, but not if Elkington's had one ounce and his a 
quarter of an ounce. 

The interpretation thus put upon the decision in R. v. 
Bryan was unfortunate, tending, as it did, to encourage 
an idea of fraud being possible with impunity; and some 
of the judges who had decided B. v. Bryan (e) took 
opportunities of explaining what the real principle of the 
judgment was (/). It was also difficult to reconcile such 
a conclusion with such cases as those in which the prisoner 



(a) He said, for instance, that 
the conviction proceeded upon "a 
mere misrepresentation, during the 
bargaining for the purchase of a 
oonmiodity, of the quality of that 
commodity." "If the seller were 
criminally liable for imduly exag- 
gerating the value of the article, 
the buyer would be for unduly de- 
preciating." He " found no case in 
which a mere misrepresentation at 
the time of sale of the quality of 
the goods had been held to be an 
indictable offence." 

(6) R. V. Suter & Coulton, 10 Cox, 
577 ; and see R v. Lee, 8 Cox, 233 ; 
R, V. Levine ^ Wood, 10 Cox, 374. 



Previously to R. v. Bryan^ D. & B. 
265, 7 Cox, 312, in R. v. HaU, 45 
C. C. C. Sessions Papers 451, the 
prisoner was convicted, though there 
was a minute quantity of gold. 

(c) R. V. Roebuck, 7 Cox, 126 ; D. 
&B. 24; andseeiZ.v.^a/^ C.&M. 
249 ; R. V. SUvens, 1 Cox, 33 ; and 
R, V. Priestley, 63 C. C. C. Sessions 
Papers, 541. 

(d) R V. Bryan, D. & B. 265, 
7 Cox, 312. 

(c) D. &B.265;7Cox,312. 

(/) See, for instance, per Erie, 
C. J., in R. V. Ooss, Bell, 208; 8 Cox, 
262 ; and per Willes, J., in R v. 
Suter <C' CouUon, 10 Cox, 577. 
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sold a cheese, by means of the representation that a taster 
taken from a cheese of superior quality was in fieu^t taken 
from the one in question (a). There was, indeed^ in those 
cases, a certain misrepresentation as to substance, but the 
real grievance was that a cheese was sold a& being of one 
quality, when it was in fact of another (b). 
R. V. Ardiey, The whole question is now fully explained and set at 
rest by the judgment in R. v. ArcUey (c). There the 
prisoner obtained money for a watch chain which he 
represented to be of fifteen carat gold, stamped on eveiy 
link, but which representation was untrue. In giving 
judgment, BoviU, C. J., said : " The case which has been 
most pressed upon us is i2. v. Bryan (d). The represent 
tation in that case was that certain plated spoons were 
' equal to Elkington's A.' Prvmd fade that representation 
would seem to be a mere matter of opinion, and the Court 
held that it was not sufficient to support the conviction. 
But many of the judges expressed the opinion that there 
might well be cases in which misrepresentations, though 
as to quality, would be within the statute. Cockbum, C.J,, 
says, 'If the prisoner had represented these articles as 
being of Elkington's manufacture, when in point of fact 
they were not, and he knew it, that would be an entirely 
different thing/ Pollock, C.B., says, * I think if a trades- 
man or a merchant were to concoct an article of merchandise 
expressly for the purpose of deceit, and were to sell it as and 
for something very different even in quality from what 
it was, the statute would apply.' It is plain that these 
learned judges considered that a specific representation of 
quality, if known to be false, would be within the statute. 
Coleridge, J., expressly concurs in the observations of 

(a) JH. V. AhboU, 1 Den. 278 ; 7 Cox, 126, D. & B. 24, dissented 

H. V. Da/rh, 1 Den. 276; jB. v. Oarlickf from R. v. Abbott 

1 Den. 276 ; R. v. Qo88, BeU, 208 ; (c) L. R. 1 0. C. R. 301, 12 Cox 

8 Cox, 262. 23. 

(6) And on this ground Lord {d) D. &B.265; 7 Cox, 312. 
Campbell, C. J., in R, v. Roebtick, 



THE CRIMINAL PBOSBCCTTION. 91 

Pollock, C.B. Erie, J., at the close of his judgment says, 
'No doubt it is difficult to draw the line between the 
substance of the contract and the praise of an article in 
respect of a matter of opinion ; still it must be done, and 
the present case appears to me not to support a convic- 
tion, upon the ground that there is no affirmation of a 
definite triable fact in saying the goods were equal to 
Klkington's " A/' but the affirmation is of what is mere 
matter of opinion, and falls within the category of untrue 
praise in the course of a contract of sale, where the vendor 
has in substance the article contracted for, namely, plated 
spoons.' Crompton, J., also considered that the statute 
applies * where the thing sold is of an entirely different 
description from what it is represented to be/ WiUes, J., 
who dissented from the judgment of the Court, goes the 
the whole length of saying that a representation as to 
quality, if known to be false, is enough to support a 
conviction. And Bramwell, B., leans to the same opinion. 

" Applying these observations to the present case, the 
statement here made is not in form an expression of 
opinion or mere praise. It is a distinct statement, accom- 
panied by other circumstances, that the chain was fifteen 
carat gold. That statement was untrue, was known to be 
untrue, and was made with intent to defraud. How does 
that differ from the case of a man who makes a chain of 
one material and fraudulently represents it to be of 
another ? Therefore, whether we look at the whole of the 
evidence, or only at that which goes to the quality of the 
chain, the conviction is good. The case differs from JB. v. 
Bryan (a), because here there was a statement as to a 
specific fact within the actual knowledge of the prisoner, 
namely, the proportion of pure gold in the chain.*' 

From this case it follows that where a person has made intentional 
a false statement in regard to a specific question of fact, J^satatement 
knowing that statement to be false, with intent to defraud, puniahabie. 

(a) D. & B. 265 ; 7 Cox, 312. 
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and he does defraud by means of that statement, then^ 
even though the statement have reference to the quality of 
the article, he will be liable to be convicted. 
Wp^gfuluaer Placing a forged trade mark on goods not the make of 
marks. the manufacturer whom the trade mark denotes wiH 

amount to such a statement, and it seems that the shifting 
a genuine label from goods of superior quality to goods 
of inferior quality, though of the same maker, will also 
come within the principle of R. v. Ardley {a). 
False pre- In the sale of goods by weight, if money is obtained by 

weight. representing the weight sold to be greater than it really 

is, an indictment for false pretences will be good, and it 
will make no difference that the goods were sold as a 
whole, for instance, by the load, if the price was calculated 
on the assumption that the load was of the weight repre- 
sented by the prisoner (6). 

Words are not necessary to constitute the false repre- 
sentation. Thus, where hewers at a colliery placed in their 
tubs of coal tokens to represent a greater weight of coal 
than they had in fact worked, it was held that they were 
properly convicted (c). 

(a) L. R. 1 C. C. R. 301 ; 12 Cox, v. Ragg, 8 Cox, 266 ; R,Y,Lee, 9 

23. Cox, 460. 

(6) B. V. Sherwood, 7 Cox, 270 ; (c) R v. Hunter, 10 Cox, 642 ; 

R. V. Ridgway, 3 F. &. F. 838 ; R, R. v. Ca/rter, ib. 



CHAPTER VI. 

THE CIVIL REMEDY. I. 

The proper remedy at Common Law for a fraud committed Common Law, 
by means of the infringement of a trade mark belonging 
to a rival trader is by an action on the case for deceit. 
The manner in which that form of action was made appli- 
cable to cases of trade mark and developed to meet the 
necessities of such cases, which in some respects differ 
from other cases of fraudulent misrepresentation, may be 
well stated in the language employed by Sir G. Mellish, 
L.J., who says (a), "In my opinion, all actions of this 
nature must be founded upon false representations. Origin- 
ally, I apprehend, the right to bring an action in respect 
of the improper use of a trade mark arose out of the 
Common Law right to bring an action for a false represen- 
tation, which, of course, must be a false representation 
made fraudulently. It differed from an ordinary action 
for false representation in this respect, that an action for 
false representation is generally brought by the person to 
whom the false representation is made ; but in the case 
of the improper use of a trade mark, the Common Law 
Courts noticed that the false representation which is made 
by putting another man's trade mark, or the trade name of 
another manufacturer, on the goods which the wrongdoer 
sells, is calculated to do an injury, not only to the person 
to whom the false or fraudulent representation is made, 

(«) Singer Manufcbcturing Co. v. WUsony L. R. 2 Ch. D. 434—53. 
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but to the manufacturer whose trade mark is imitated; 
and, therefore, the Common Law Courts held that such a 
manufacturer had a right of action for the improper use of 
his trade mark. Then the Common Law Courts extended 
that doctrine one step farther ; first, if I recollect rightly, 
in the case of Sykea v. Sykea (a). There it was held that, 
although the representation was perfectly true as between 
the original vendor and the original purchaser, in this 
sense, that the original purchaser knew perfectly well who 
was the real manufacturer of the goods, and therefore was 
not deceived into believing that he had bought goods 
manufactured by another person; yet if the trade mark 
was put on the goods for the purpose of enabling that 
purchaser, when he came to resell the goods, to deceive 
any one of the public into thinking that he was purchasing 
the goods of the manufacturer to whom the trade mark 
properly belonged, then that was equally a deception, a 
selling of goods with a false representation, which would 
give the original user of the trade mark a right of action. 
That was the Common Law right" 
Action inay be ^j^ action on the case for deceit at Common Law may 

brought by •' 

manufacturer then be brought not only by the person who has been 
defrauded. induced to purchase goods manufactured by one maker in 
the faith that they have been manufactured by another, 
but also by the maker of whose manufacture the goods in 
question have falsely been represented to be. It seems at 
least probable that this principle was recognised as early 
as the reign of Queen Elizabeth. Li Southern v. Howe (b) 
a case was quoted by Doderidge, J., in which, in that 
reign, a clothier of Gloucester, who manufactured better 
cloth than any other perspn in the trade, had invented 
and applied to his cloth a special mark to denote his 
manufacture. Another clothier then pirated this mark 
and applied it to his own inferior cloth, and it was held 

(a) 3 B. & Cr. 541. (6) 3 Cro. 47 ; Poph. 144 ; 2 RoUe, 

28. 
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in the Court of Common Pleas that an action on the 
case for deceit would lie against the fraudulent clothier. 
Whether the action was brought by the buyer of the cloth 
or by the rival clothier cannot be determined, since the 
reporters differ on this point ; but this much is clear, that 
Chief Justice Popham reported the case as establishing 
the right of the defrauded clothier to compensation for the 
injury done him. 

Whatever the circumstances in that particular case may Eight to re- 
have been, the principle that a person who has suffered by 
reason of his trade mark being intentionally imitated by 
another has a right at Common Law to redress from the 
infringer has been repeatedly acted on, and is thus clearly 
stated by Coltman, J., in Bodgers v. Nowill (a), where, 
after expressing his agreement with the law laid down by 
Williams, J., that no man had a right to sell goods of his 
own manufacture upon a false and deceitful representation 
that they were of the manufacture of another, he says: 
" To this I would add that an action is clearly maintainable 
by the party whose name is so fraudulently used, if any 
damage results to him from the false representation." 

According to the strict principles of the Common Law, At Common 
for an action in respect of a trade mark to be successful, lent intention 
it must be proved that the defendant acted with fraudulent "^^* \^ 

proved. 

intention. " Proof of fraud on the part of the defendant," 
says Lord Westbury, C, "is of the essence of the action" (6). 
The general law on the subject of false representations is 
summed up by Parke, B., in Taylor v. Ashton (c), as being 
that, independently of any contract between the parties, 
no one can be made responsible for a representation of 
such kind as there was in that case (i,e., a false representa- 
tion of the flourishing state of a bank, which had induced 
the plaintiff to take shares), unless it be fraudulently 
made. The law so enunciated was applied in a succession 

(a) 6 C. B. 109. J. & S. 185. 

(6) EdeUten v. Edelsten, 1 De G. (c) 11 M. & W. 416. 
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Defendant 
must have 
expected de 
oeption. 



of trade mark cases at Common Law {a), the effect of 
which was stated by Lord Westbury as above. 

It has been held that intentional fraud cannot be inferred 
from the fact alone that the plaintiff has informed the 
defendant that in his opinion the defendant was using a 
trade mark calculated to deceive, nor even fix)m the fact 
being that the trade mark so used is really calculated to 
deceive ; there must be evidence that the defendant believed 
such deception to be probable (6) ; in other words, that the 
defendant has sold his goods " as and for " the plaintiff's 
goods (c). 
Deception of It is not necessary, in order for the plaintiffs to recover, 
not necessary, for them to show that the defendants made fraudulent 
representations directly to the persons to whom they sold 
the goods, " although they did not themselves sell them as 
goods of the plaintiffs* manufacture, yet if they sold them 
to retail dealers for the express purpose of being resold as 
goods of the plaintiffs' manufacture " (d), thus " scattering 
over the world the means of enabling parties to commit 
frauds upon the plaintiffs " (e), proof of that would be 
sufficient for the plaintiffs' case (/). 



( a) See, among other cases. Single- 
ton v. Bolton, 3 Doug. 298 ; Craw- 
ihay V. Thompaonj 4 Man. & G. 357 ; 
Rodgers v. N(yu}iU, 6 C. B. 109; 
Myers v. Baker, 8 H. & N. 802. In 
CroADBhay y. Thompson, Goltman, 
J., expressed himself thus : " It 
appears to me that an intention to 
deceive is a necessary ingredient in 
this case. The intention is for the 
jury ; and fraud must be made out 
by proof of an intention existing in 
the mind of the party that the iron 
should pass as the iron of the plain- 
tiff." 

(6) Orawshayy. Thomson, 4 'Msai, 
& G. 857. 

(c) Syhes v. Sykes, 3 B. & Or. 
541 ; Morison v. ScUmon, 2 Scott, 
N. B. 449, 2 Man. & G. 885 ; 
Crawshay v. TJwmpson, ubi suprd. In 
Equity, it is not necessary to prove 
fraudulent intention, otherwise than 



by proving that the defendant has 
used a mark which is, in fact, cal- 
culated to deceive, and this was 
recognised by the Gourt of Queen's 
Bench in IHxon v. Fatocus, 3 Ell. 
& EIL 537. Since by the Judica- 
ture Act of 1878, § 25, the rules of 
Equity are to prevail where they 
conflict with those of the Gommon 
Law, it appears that at least nominal 
damages should be recoverable in 
the Gommon Law Divisions on proof 
of such facts as would be satisfactory 
to a Gourt of Equity. 

id) Sykes v. Sykes, 8 B. & Gr. 
541. 

(c) Per Sir W. P. Wood, V.-G., in 
Farina v. Silverlock, 1 EL & J. 509. 

(/) Gompare the language of the 
Gourt of King's Bench in PdUdU v. 
Waiter, 8 B. & Ad. 114 ; and see 
Singer Manufa^uring Co. v. Wilson, 
L. R. 2 Gh. D. 484— 42— 51— 53. 
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In proceedings under the Merchandise Marks Act, 1862, J^®'^®?^® 
where it is necessary to allege or mention an intent to 
defraud, or to enable another to defraud, it is sufficient to 
allege or mention that the defendant acted with intent to 
defraud or to enable some other person to defraud, without 
alleging an intention hostile to any particular person (a). 

The question of fraudulent intention is for the jury, Questiong for 
with whom it rests to say whether or not such intention ^^^' 
is proved by the evidence before them (6). And the 
plaintiflTs pleadings must allege with sufficient distinctness 
a false representation on the part of the defendant (c), 
when it will be left to the jury to say whether the defendant 
has adopted the particular mode of deceit charged (c?). 

In order to entitle the plaintiff to recover, it must be Plaintiff must 
shown that the defendant's conduct has injuriously affected ^^^ 
the plaintiff, and the plaintiflTs pleadings must be so framed 
as to disclose a sufficient cause of action, so that where a 
banking business was established in London under the 
same name as a previously existing bank, it was held that 
the proprietor of- the earlier bank could not recover, since 
he had not averred that he was a banker or had ever carried 
on a banking business (e). This case was decided on the 
same principle on which it was held in the Court of Chan- 
cery, that there was no infringement of trade mark unless 
there was actually in the market a vendible article to which 
the mark was in some way attached, and that no right to 
an injunction existed before the article had in fact been 
produced, even though it had been repeatedly advertised, 
and considerable outlay so incurred (/). 

By section 22 of the Merchandise Marks Act, 1862, Merchandise 
" every person aggrieved " by the forgery of a trade mark, ^ 

(a) 26 & 26 Vict, c 88, § 12. (d) Rodgers v. NowiU, 6 0. B. 109. 

\h) Crawshay v. Thompton, 4 Man. \e) Latoson v. Bank of London, 18 

& G. 367 ; Bodgers v. NovnU, 5 C. B. C. B. 84. 

109. (/) McAndrew v. Bassett, 33 L. J. 

(c) Morison v. Salmon, 2 Scott, Gh. 661 ; MaoBwell v. Eogg, L. B. 2 

N. B. 449; 2 Man. & G. 386. Ch. 307. 
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ft 

or use of a forged trade mark, is entitled to maintain an 
action for damages for the injury done him by the wrongful 
act, and for an injunction to prevent the repetition or con- 
tinuance of the same or a similar act. 
Coetaincnrr^ Where A. ordered from B. a quantity of fire-bricks, 
fiud reco*"^ * marked with the name of C, who used it as his own 
vered from trade mark, and the order was being executed by B. in 
ignorance of C.'s rights, C. filed a bill in Chancery to 
restrain B., who compromised the matter on paying a sum 
amounting in all, including costs, to over £200. On B. 
bringing an action against A. to recover the sum which he 
had so been compelled to pay, it was held by the Court of 
Queen's Bench that he was entitled to recover that sum, 
C. being entitled to an injunction in Equity on mere proof 
of the imitation, though at Common Law he would have 
had to prove fi'aud on the part of B. (a). 
Innocent It has been held in America that an innocent vendor of 

goods falsely goods falscly marked, the genuineness of which he has not 
marked. warranted, is entitled to maintain an action to recover the 
price of the goods from a person to whom he has sold 
them (6). 
Damages. Although it cannot be assumed by the Court, in default 

of evidence, that the same quantity of goods which a 
defendant has sold imder a trade mark imitated from that 
of the plaintiff would have been sold by the plaintiff, but 
for the defendant's unfair competition (c), yet, where the 
whole profit made by an infringer upon the sale of the 
goods wrongfully marked was awarded by the jury as 
damages, the American Court held that this was not 
excessive, and said that the fact that it was impossible 
to apportion the profit, rendered it just that the infringer 
should lose the whole (d). And in Taylor v. CarpcTder (e), 
when the defendant, against whom a verdict had been 

(a) IHxon v. Favjcus, 3 EIL & EU. L. R. 1 Eq. 299. 
537. (d) Graham v. Plate, 40 Cal.593, 

(6) Eudderow v. Huntington^ 3 6 Amer. Rep. 689. 
Sand. S. C. 252, R. Cox, 106. (c) 2 Wood. & M. 1 ; 9 L. T. (Old 

(c) Leather Cloth Co.y, Hirschfdd, Series) 614, R. Cox, 32 —42. 
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found with substantial' damages, moved for a new trial, 
urging, among other arguments, that the jury should have 
been told that if the defendant's goods were not inferior 
to the plaintiffs', the latter could not recover, or at all 
events could recover only nominal damages, it was held 
that the plaintiffs were not only not debarred from recover- 
ing at all, but that they could recover substantial damages, 
" since the actual damage suffered by loss of sales by the 
plaintiffs, which was the ground of recovery, was just as 
great as if the thread had been inferior, though the credit 
of their mark and thread might not suffer as much thereby, 
if it did at all." 

That a plaintiff is entitled to recover some damages Nominal da- 

- , _ mages where 

where his trade mark has been infringed, appears clearly right in- 
from Blofeld v. Payne (a), in which Lord Denman, C. J., told ^™&®^ 
the jury that even if the defendants' hones were not in- 
ferior, the plaintiff was still entitled to some damages, in- 
asmuch as his right had been invaded by the fraudulent 
act of the defendants. The jury foimd a verdict for the 
plaintiff, with a farthing damages, and also found that the 
defendants' hones were not inferior to the plaintiff's. The 
verdict was upheld by the Court of King's Bench, Little- 
dale, J., saying that " the act of the defendants was a 
fraud against the plaintiff, and that even if it occasioned 
him no specific damage, it was still, to a certain extent, an 
injury to his right." It is evident that in this case, 
although the plaintiff did not suffer in reputation by the sale 
of inferior hones as his, yet he suffered in another way, his 
custom being diminished to an undetermined extent by 
goods being sold as his, so as to compete with those really 
of his make (J). 

The first recorded case of trade mark brought before the Equity— 

(a) B. & Ad. 410. R. Cox, 82 ; Lemoine v, QanUm, 2 B. 

(6) 8eepepEr8kme,J.,iii3fomon V. D. Smith, 343,R.Cox, 142 ; Cha^[ypea 

Salmon, 2 Scott, N. R. 449 ; 2 Man. v. Davidson, 2 K. & J. 123 ; and 

8l G. 385 ; and per Wilde, C.J., in Singer Manufacturing Co. v. Wilson, 

Rogers v. NirwiU, 6 C. B. 109 ; also L. R. 2 Ch. D. 434—42—51-54. 
Coffeen v. Brunton, 4 McLean, 516 ; 

H 2 



100 



THE CIVIL EEMEDT. I. 



Blanchard v. 
Hill 



Growth of 
jurisdiction 
of Chancery. 



Begistration 
Acts adminis- 
tered by 
Chancery 
Division. 

Commis- 
sioners of 
Patents. 



judicial notice of the Court of Chancery was that of 
Blanchard v. Hill (a), in 1742, which, however, resulted 
in a statement by Lord Hardwicke, C, that he did not know 
" any instance of granting an injunction in Chancery to 
restrain one trader from using the same mark with another," 
and that he thought " it would be of mischievous conse- 
quence to do it." 

In Henry v. Price (1831) (6), and Oout v. Aleploglu 
(1833) (c), however, injunctions were granted to restrain 
the infringement of the plaintiffs* trade marks, and from 
this time the steadily increasing number of such cases 
coming before the Court of Chancery shows the growing 
favour with which that Court was regarded by suitors, 
the chief incentive no doubt being the more beneficial cha- 
racter of the remedy awarded, by injunction and account, as 
compared with the Common Law remedy of damages. By 
degrees the Court of Chancery absorbed the jurisdiction 
in trade-mark cases, until such cases were rarely if ever 
tried in the Common Law Courts, except when they were 
remitted for trial of the Common Law right by a Chancery 
judge. That practice was discontinued in consequence of 
Sir John Rolfs Act (d), and the effect has been, notwith- 
standing the extended power given to the Common Law 
Courts by the Merchandise Marks Act of the same year (e), 
to confine the consideration of this class of cases more 
strictly, if possible, than before to the Court of Chancery. 

This fact has been recognised by the Chancery Division 
being appointed to administer the Trade Marks Eegistration 
Acts (/). 

The registrar appointed under the Acts is, however, 
subject to the superintendence of the Commissioners of 
Patents (g), the extent of whose jurisdiction is not yet 



(a) 2Atk. 484. 

(6) 1 Leg. Obs. 364. 

(c) 6 Leg. Obs. 496, and 6 Beav. 69 
n. ; and see Day v. Binning, C. P. 
Cooper, 489 ; and 1 Leg. Obs. 
205. 



{d) 25 & 26 Vict. c. 27. 

(c) 25&26 Vict. c. 88, §21. 

(/) 38 & 39 Vict. c. 91 ; 39 & 40 
Vic. c. 33 ; and 40 & 41 Vict c. 37. 
SeeEule 42. 

ig) Eule m. 



THE CIVIL REMEDY. I. 101 

clearly ascertained, though it may be presumed that cases 
of difficulty will be reserved for the consideration of the 
Court (a). 

The principles on which the Courts of Equity have long principles 
acted in cases of true trade mark, i, e., where a valid mark E^^t^^wUh 
has been affixed to the goods or to wrappers or vessels con- respect to 
taining them — ^principles by which those cases must, as it ® ™*^ "' 
seems, be governed for the future, before whichever branch 
of the High Court of Justice they may come (b) — are thus 
explained by Sir G. Jessel, M.R, in Singer Manufacturing 
Co. V. Wilson (c). 

" It is quite immaterial that the maker of the goods to 
which what I will call, for sake of shortness, the trade 
mark is affixed, did not know that it was a trade mark, and 
had not the slightest intention of defrauding anybody. 
He must not put as a mark on goods, even though he 
intends to establish it as his own trade mark, that which 
is the known trade mark of other people, and he would be 
restrained by injunction, though he thought he himself 
had invented the trade mark, and bond fide intended it to 
designate goods of his own manufacture. And the reason 
is obvious, because the goods pass from hand to hand, and 
though he may act with the utmost bond fides, yet the 
ultimate purchasers might believe that they were the real 
goods, that is to say, that they were manufactured by the 
person entitled to the original trade mark. Therefore, in 
that case, knowledge that he is doing anything wrong is 
immaterial, even in the maker. 

"Another element which is sometimes imported into 
these eases has also no material bearing; that is, that if 
the maker knows that they are not the goods of the person 
entitled to use the trade mark, and communicates that 
knowledge to the immediate purchaser, it makes, as I have 

(a) See In re MeiJcle, 24 W. R. (b) See Judicature Act of 1875, § 

1067 ; and In re Barrows, L. R. 5 Ch.' 25. 
D. 363. (c) L. R. 2 Ch. D. 434. 
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said^ no difference ; and even if he does not know it, and 
tells the immediate purchaser that the goods are of his own 
manufacture, it will still not save him from an injunction, 
because, although the immediate purchaser from him is 
aware that the goods in question are not manufactured by 
any other person than the vendor, yet, as he passes them 
on, the representation does not necessarily pass on with them, 
and therefore the next purchaser, or the following or some 
other purchaser, or the public at large, who are the ultimate 
purchasers, would be as much deceived as if no such com- 
munication took place. Consequently, whenever you get 
to a case of the first class (i. e. of true trade mark), you 
have nothing more to do than to show that the trade mark 
has been taken." 
At first, When trade-mark cases were first brought into the 

kwed^the " Court of Chancery, they were treated on the same principle 
Common Law. as they were at Common Law, and redress was refused 
where actual intentional fraud was not alleged and sub- 
stantiated. The existence of anything that could be called 
a right of property in a trade mark was denied, and a fear 
expressed that, if that should be admitted, a stronger 
monopoly than even a patent-right would be created (a). 
MUiingum ▼. In the year 1838, however, when the case of MUlmgton 
^ V. Fox (b) came before Lord Cottenham, C, the Lord' Chan- 

cellor perceived that when goods made by one man were 
put upon the market bearing the trade mark of another, 
the same evil effects were produced, whether the mark was 
so aflaxed for fraudulent purposes or with innocent inten- 
tions, since purchaser's would buy A.'s goods in the belief 
that they were B/s, and B. would be deprived of the custom 
intended for him ; so that A., whether by his own con- 
trivance or not, would profit at the expense of B. and the 
public. In that case it was accordingly held by the Lord 
Chancellor that the plaintiffs were entitled to an injunction, 

(a) Blanchard v. HiU, 2 Atk. (h) 3 My. & Or. 888 ; and see the 

484 ; Canham v. Jones, 2 V. & B. earlier case of Oovt v. AleploglUf 5 
218. Leg. Obs. 496. 
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although he stated in express terms that he saw no reason 
for thinking that there had been any fraudulent user by the 
defendant of the plaintiffs* mark. 

The decision in this case gave rise to some difference of Question as to 

• • A-i»i "iij* iTj^ii '-T foundation of 

opimon among the judges, some holding that the jurisdic- jurisdiction, 
tion of the Court of Chancery in these cases, like that of the 
Common Law Courts^ was founded on intentional fraud, 
and denying any exclusive right in trade marks (a), while 
others held that, intentional fraud not being necessary for 
the injunction, the jurisdiction must be held to be founded 
on the protection of a right of property in the trade mark (6). 

In Motley v. Dovmman (c), it was laid down broadly Deference to 
that the jurisdiction of the Court of Chancery was merely 
ancillary to that of the Common Law, and that the right to 
redress must be determined by the rules of the Common 
Law; and accordingly cases were frequently referred 
to the Common Law Courts for the determination of the 
right, before the equitable remedy was awarded (d). That 



Common Law 



(a) Perry v. Tru^t, 6 Beav. 66 ; 
Croft V. Day, 7 Beav. 84 ; Foot v. 
Lea, 13 Ir.Eq. 490 ; £d€l8ten\v. Vick, 
11 Hare, 78 ; Collins Co, v. Brovm, 
3 K. & J. 423 ; Collins Co, v. 
C(men, 3 K. & J. 428 ; Leather 
Cloth Co, V. American Cloth Co., 1 
H. & M. 271 ; McAnd/rew v. Bassett, 
33 L. J. Ch. 661 ; WaUon v. CroW' 
ley, 3 Bl. C. C. 440, R. Cox, 166. 

(6) Farina v. SUverlockfi De G. M. 
& G. 214; Burgess v. HiUSy 26 Beav. 
244 ; Clement v. Maddick, ] Giflf. 
98 ; Emperor of Austria v. Day, 
3 De G. F. & J. 217; Welch v. 
Knotty 4 K. & J. 747 ; Edelsten v. 
Edehteny 1 De G. J. & S. 185 ; 
HaU V. Bwrrowsy 33 L. J. Ch. 204 ; 
CaHier v. CarlUe, 31 Beav. 292 ; 
Moet V. Coustony 33 Beav. 578 ; 
Leather Cloth Co,^s case, 33 L. J. Ch. 
109 ; 11 H. L. C. 523 ; McAndrew 
V. Bassetty 33 L. J. Ch. 566 ; Kina- 
han V. BoUon, 15 Ir. Ch. 75 ; Bar- 
nett V. LeucharSy 13 L. T. N. S. 
495 ; MaxweU v. Hoggy L. R. 2 Ch. 
807 ; Bradbury v. Beeton, 39 L. J. 
Ch. 67 'yJRaddey, Norman, L. R 14 



Eq. 348 ; Collins Co. v. Beeves, 28 L. 
J. Ch. 56 ; Hirst v. Denham, L. R. 
14 Eq. 542 ; Smith v. Mason, W. N. 
1876, p. 62 ; ApoUinaris Co, v. Nor- 
risy 33 L. T. N. S. 242 ; Cheavin 
V. Walker, L. R. 6 Ch. D. 850 ; 
Davis V. KendaUy 2 R. I. 566, R. 
Cox, 112 ; Clark v, Clark, 25 Barb. 
76, R. Cox, 206 ; Dale v. Smithson, 
12 Abb. Pr. R. 237, R. Cox, 282 ; 
Woodward v. Lazar, 21 Cal. 448, R. 
Cox, 300 ; Derringer v. Plate, 29 
Cal. 292, R. Cox, 325 ; Bradley v. 
NoHmiy 33 Conn. 157, R. Cox, 331 ; 
QHlott V. Esterbrook, 47 Barb. 465 ; 
R. Cox, 340, 3 Sickels, 374 ; Bur- 
nett V. PJialon, 9 Bos. 192, R. Cox, 
376 ; FUley v. Fassett, 44 Mo. 173, 
R. Cox, 530 ; Dixon Crucible Co., v. 
Guggenheim, 2 Brewster, 321, E. 
Cox, 559. 

(c) 3 My. & Or. 1. 

(d) Perry v. Truefitty 6 Beav. QQ 
Rodgers v. Nowilly 6 Hare, 325 
Foot V. Leay 13 Ir. Eq. 490 
Farina v. SUverlock, 1 K. & J. 609 
and others. 
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practice, howeVer, gradually died out as the principle of 
interference in the absence of intentional fraud came to 
be recognised, and Sir John Rolfs Act (a) finally put an 
end to it. 

^Uin^ny The explanation given of the decision in Millington v. 

Fox explained Fox (b) and other cases in which relief was given without 

by v.-cwood. p^^^f ^f fraudulent user by Sir W. P.Wood, V.-C, was, that 
it was on the principle " that although a person had used 
another man's trade mark perfectly innocently, yet if he 
continued for one moment after he had been told of it to 
use another man's trade mark, he did so fraudulently, and if 
he sought to keep in his pocket profits which he had made 
by representing, however innocently, that his goods were 
another person's, after he had been told of the fact, it was 
fraud " (c). 

By Lord From this view Lord Westbury, C, dissented (d), and the 

eat ury. ^.^^ ^^^ generally accepted as to the principles govern- 
ing the action of the Courts of Equity was thus stated by 
him, in the Leather Cloth Co8* case (e) : ** The representa- 
tion which the defendant is supposed to make that his 
goods are the goods of another person is not actually 
made otherwise than by his appropriating and using the 
trade mark which such other person has an exclusive 
right to use in connexion with the sale of some commo- 
dity ; and if the plaintifi* has an exclusive right to use 
any particular mark or symbol, it becomes his property 
for the purposes of such application, and the act of the 
defendant is a violation of such right of property, corre- 
sponding with the piracy of copyright or the infringement 
of a patent. I cannot therefore assent to the dictum that 
there is no property in a trade mark. It is coiTect to say 
that theie is no exclusive ownership of the symbols which 

(a) 25 & 26 Vict. c. 27. 204 ; Edelsten v. Eddsten, 1 De 

{h) 3 My. & Cr. 838. G. J. & S. 185 j Leather Cloth Cos.* 

(c) M c Andrew N, Basaetty 33 L. J. case^ 33 L. J. Ch. 199 ; McAtidrew 
Ch. 561. V. Baasett, 83 L. J. Ch. 566. 

(d) ffaU V. Bamym, 33 L. J. Ch. (c) 83 L. J. Ch. 199. 
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constitute a trade mark, apart from the use or application 
of them, but the word ' trade mark ' is the designation of 
marks or symbols when applied to a vendible commodity, 
and the exclusive right to make such user or application 
is rightly called ' property/ " " The true principle, there- 
fore, seems to be that the jurisdiction of the Court in the 
protection given to trademarks rests uponproperty ; and that 
the Court interferes by injunction, because that is the only 
mode by which such property can be effectually protected. 
The same things are necessary to constitute a title to relief 
in Equity in the case of the infringement of the right to a 
trade mark as in the case of the violation of any other 
kind of property. First, the plaintiff must prove that he 
has an exclusive right to use some particular mark or 
symbol in connexion with some manufacture or vendible 
commodity ; and secondly, that this mark or symbol has 
been adopted or is used by the defendant so as to preju- 
dice the plaintiff^s custom and injure him in his trade or 
business." 

Still, even though it be admitted that the Law of Trade In what aenae 
Marks is based upon a right of property, fraud also is neces- q^Sred^iir 
sary to entitle the owner of the trade mark to redress (a). Equity 
But the fraud does not consist in an intention to deceive 
on the part of the defendant, but in an actual deception, or 
in the creation of a probability of deception (6), inde- 
pendently of any fraudulent intention. "Imposition on 
the public," says Lord Westbury (c), "is indeed necessary for 
the plaintiff's title ; but in this way only, that it is the test 
of the invasion by the defendant of the plaintiff's right of 
property ; for there is no injury done to the plaintiff if the 
mark used by the defendant be not such as may be mistaken, 
or is not likely to be mistaken, by the public for the mark 

(tt) See per Sir G. Mellish, L. J., in (c) Hall v. Barrows, 33 L..T. Ch. 

Singer Manufacturing Co, v. Wil- 204; and see per Lord Cranworth,C., 

son, L. K 2 Ch. D. 434—53 in Farina v. SUverhck, 6 De G. 

(6) Compare per Sir C. HaU,V.-C., M. & G. 214. 
in Cope v. Evans, L. R. 18 £q. 138. 



106 



THE CIVIL REMEDY. I. 



Intention im- 
material in 
Equity. 



Right of 
property in 
registered 
mark 



Elements 
necessaiy to 
found jurisdic- 
tion. 



Proceedings 
in Equity. 



of the plaintiff. But the true ground of the Court's juris- 
diction is property." 

The exact language in which the principle on which the 
Court of Chancery has acted is to be described is really im- 
material, and in fact "merelya question of nomenclature" (a), 
since the important and substantial point is completely 
established, that in cases of true trade mark nothing more 
has to be done " than to show that the trade mark has 
been taken " (6). 

There can at least be no doubt that the right in a trade 
mark registered under the Trade Marks Acts is strictly a 
right of property, the person entitled to it is the pro- 
prietor (c); he is entitled to the exclusive use of it (d) ; and 
though his rights in regard to it are in some respects less 
unlimited than those of owners of other kinds of property, 
e, g., the inability to transfer it except in connexion with 
the goodwill of the business (e), still, subject to the 
provisions of the Act, he is entitled to deal with it as he 
chooses. 

In trade-mark cases, " in order to found the jurisdiction 
of the Court," says the Lord Chancellor of Ireland (/), 
"there must be established, first, the existence of the 
trade mark ; next, the fact of an imitation, whether a 
direct imitation, or one with such variations that the 
Court must regard them as merely colourable ; and 
thirdly, the fact that the imitations were made without 
Kcence, or anything that the Court could regard as 
acquiescence in their use." 

In order to ensure a full disclosure of the facts bearing 
upon these points, the Court will grant, if necessary, 
discovery and inspection, and upon the satisfactory 



(a) Per Sir W. P. Wood, V.-C, 
Mc Andrew v. Bassett, 33 L. J. Ch. 

561. 

(6) Sir G. Jessel, M.R., in Singer 
Manufacturing Co. v. Wilsont L. R. 
2 Ch. D. 434 ; and see the cases 



collected at note (6) on p. 103 suprd, 

(c) § § 3, 4, 5 of the Act of 1875. 

(d) Ibid, § 3. 

(e) Ibid, § 2. 

(/) KinaJianY Bolton, 15 Ir. Ch. 
76. 
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establishment of the plaintiffs case, will award its appro- 
priate remedy of an injunction (a), framed in such terms 
as best to counteract the iUicit designs of the infringer. 
The liability to account for profits is usually, as Sir J. 
Eomilly, M.R, said in Oartier v. Carlile (b), incident to 
the injunction (c), or the plaintiff may, at his option, have 
an enquiry as to damages in lieu of the account, but not 
both (d). The Court will further, where necessary, order 
the delivery up and destruction of the spurious labels, 
cards, or tickets (e), or the production of the goods 
wrongfully marked, for the purpose of the erasure and 
cancellation of the spurious marks (/). 

While, however, the Court will give protection where it Consideration 
is required, "it must not be forgotten that such protection ^o^nt 
by injunction when granted is, or may be, attended with infringer, 
loss to the defendant in rendering useless or depreciating 
in value articles to which the trade mark has already been 
aflixed, and in compelling him otherwise to vary the mode 
in which he has been carrying on business " (g). And it 
seems that where it is proved that a defendant has adopted 
a trade mark in bond fide ignorance of its infringing the 



(a) In Olen <fc Hall Manufacturing 
Co. V. ffaU, 16 Sickels, 226, a case 
of the class analogous to trade- 
mark cases, an ' injunction was 
granted against the original plain- 
tiffs, on counter-claim. The in- 
junction will be granted, notwith- 
standing an offer of submission by 
the defendants : Geary v. Norton, 1 
I>e G. & Sm. 9 ; Tonge v. Ward, 21 
L. T. N. S. 480. 

(6) 31 Beav. 292. 

(c) Unless the defendant can 
prove that he was not aware of the 
existence of any such trade mark as 
he is shown to h^ve infringed: 
Eddsten v. EdeUten, 1 De G. J. & 
G. 185 ; Moet v. CousUm, 33 Beav. 
678. 

(d) NeUson v. BeUs, L. R. 5 H. 
L.1. 

(e) Farina v. Silv&i*loch, 1 K. & J. 
509, 6 De G. M. & G. 214, 4 K & J. 



650 ; Eddsten v. Eddsten, 1 De G. J. 
& S. 185 ; Apollinaris Co. v. Ed/wards, 
Seton, 4th ed. 237 ; Oraveley v. 
Winchester, ih. 257. 

(/) Dent V. Turpin, 2 J. & H. 
139 ; Upniann v. Elkan, L. R. 12 
Eq. 140, L. R. 7 Ch. 130 ; Jur- 
gensen v. Alexander, 24 How. Pr. R. 
269, R. Cox, 298. In Meriden 
Britannia Co. v. Parker, 39 Conn. 
450, 12 Amer. Rep. 401, it was 
held that goods already stamped 
might be sold, subject to the remedy 
at law. See also the Merchandise 
Marks Act, 1862 (25 & 26 Vict. c. 
88), § 21, as to the powers thereby 
given to the Court. 

iff) Oope V. Evans, L. R. 18 Eq. 
138 ; and see Idebig's Extract of 
Meat Co. v. ff anbury, 17 L. T. N. 
S. 298 ; and Bass v. Dawber, 19 L. 
T. N. S. 626. 
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infringement 
checked. 



Scandal and 
impertinence. 



Interlocutory 
injunction. 



plaintiff's rights, the Court will be satisfied with the least 
amount of alteration of the defendant's mark which wiU 
effectually distinguish it from the plaintiff's (a). 

Sufficient distinction must, however, be made ; and 
in the even harder case, where a man has not affixed the 
spurious mark to his own goods at all, but has bought 
goods already stamped with a mark which he did not 
know to belong to any one, he must submit to an injunc- 
tion, though he will not have to account for profits, if he 
does not delay his submission (b). Where, however, A. has, 
without notice of fraud, advanced money on goods frau- 
dulently marked, he will not be prevented from asserting 
his rights by reason of the illicit mark (c). 

In asking for his remedy a plaintiff must not make 
scandalous and impertinent charges against the defendant. 
Where such charges were made exceptions for scandal and 
impertinence were allow^ed (c?), and under the present 
practice the defendant would succeed on a motion to strike 
out such statements, under Order xxvii. Rule 1 . 

It is usual for the plaintiff in trade-mark cases to apply 
for an interlocutory injunction at an early period. When 
such application is to be made, it is the duty of the 
plaintiff to make it speedily (e), and delay on his part in 
coming to the Court is liable to be construed as signifying 
that the case is one which he does not consider to be of 
an urgent nature, and which therefore does not deserve the 
special favour of the Court (/ ). The plaintiff is, however, 
entitled to delay long enough to secure the necessary 
evidence to establish his case (g) ; and even if no interlo- 
cutory injunction is asked for, as, for instance, where it is 



(a) Bass v. Dawber, 19 L. T. N. 
S. 626. 

(Jb) Moet V. Couston, 33 Beav. 
578. 

(c) Ponsardin v. Peto, 33 Beav. 
642. See Rudderow v. Huntington^ 
3 Sand. S. C. 252 ; R. Cox, 106 

(d) Christie v. Christie^ W. N. 
1873, pp. 8—70. 



(e) Per Sir J. Romilly, M.II., in 
Chubb V. QriffithSy 35 Beav. 127. 

(/) Pickford v. Orcmd Junction 
Railway Co,y 3 Bail way Cas. 538 ; 
Plavd V. Harrimny 10 Hare, 467 ; 
Isaacson v. Thompson^ 20 W. R. 
196. 

{g) Lee v. Haleyy L. R. 5 Ch. 135. 
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rendered unnecessary by reason of the defendant having 
discontinued the acts of which the plaintiff is complaining, 
the plaintiff is not precluded from his right to a perpetual 
injunction, if in other respects he has such a right (a). 

In the older cases (&), the tendency of the Court was to Whengranted 
refuse to grant an injunction on an interlocutory applica- 
tion, unless the clearest evidence of the plaintiff's right 
was producible, but rather to send that right to be tested 
at Common Law. That course of proceeding being now 
extinct (c), some relaxation has taken place, and, in 
particular, where there is reason to suspect intentional 
deceit on the part of the defendant, much less absolute 
proof of the plaintiff's title is required (cZ). The interlo- 
cutory injunction wiQ, however, not be granted where 
there is any considerable conflict (e), nor yet in a case 
where the Court is without the means of testing the 
obedience given to its orders (/). 

Where an injunction was granted on motion, but the I^i^^y given 

to move to 

defendant alleged that he had not had sufficient time to dissolve, 
answer the affidavits on the other side. Lord Langdale, 
M.R., directed that the order should be prefaced by a 



(a) CdlinaCo.Y. TFa^itcr, 7 W. E. 
222. 

(b) E. g. Spottiswoode v. Clarke, 
2 Ph. 154 ; Stevens v. Keating, 2 
Ph. 333 ; MoUey v. Bovmman, 8 
My. & Cr. 1. 

(c) Since Sir John Holt's Act, 
25 & 26 Vict. c. 27. 

{d) Jtadde v. Norman, L. K. 14 
Eq. 348. 

(c) Green v. Roohe, W. N. 1872, 
p. 49, L. J. Notes of Caaes, 1872, 
p. 54; Farina v. Cathery, L. J. 
Notes of Cases, 1867, p. 134; 
HennesBy v. Bohmann, W. N. 1877, 
p. 14 ; Linoleum Manufacturing Co. 
V. Nairn, V.-C. H. Feb. 2, 1877, aiid 
other cases. If an interlocntory in- 
junction is asked for on the ground 
that the defendant claims a right to 
use the plaintiffs trade mark, bnt 



there is no evidence that he is in 
fact using the mark or threatening 
an immediate exercise of his alleged 
right of user, the motion wiU be 
refused, with costs, as in Davis v. 
Tylor, M.R. July 27, 1877 ^ Fern- 
dale'* coal). 

(/) Cox V. The Land and Water 
Journal Co., L. R. 9 Eq. 324. In 
the Scotch case of Green v. Shep- 
herd, Court of Session Cases, Third 
Series, IV. 1028, the plaintiff having 
by his summons asked for damages 
and an interdict, the Court refused 
a motion for an interim interdict, on 
the ground that the summons was 
framed on the footing that there 
was no case for an interim interdict, 
and that the plaintiff must first 
establish his right by recovering 
damages. 
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for contempt. 



statement to that effect, and giving the defendant leave 
to move to dissolve the injunction (a). 

In the case of an appeal delay is no less fatal than in 
the proceedings in the Court below (6). 

Where a defendant in a trade-mark action continues 
to use the prohibited mark after an injunction has been 
issued against him, he renders himself liable to com- 
mittal (c). In order to support the motion to commit, " it 
should appear clearly that the ordinary mass of customers, 
paying that attention which persons usually do in buying 
the article in question, would be easily deceived" (rf). It 
was said by Lord Langdale, M.R, in Croft v. Day (e), that 
" if the defendants were willing to make a proper distinc- 
tion, and the plaintiflFs refused to attend to their proposal, 
the Court would itseK determine whether the proposed 
distinction was suflBcient." If the defendant sets up 
acquiescence on the part of the plaintiff, he must make 
out a case amounting almost to such a licence as to entitle 
him to proceed against other infringers, such acquiescence, 
in fact, as to create a new right in him ; and in default of 
such a licence, the order for committal will be made, unless 
the defendant satisfies the Court of his intention to use a 
trade mark which will not interfere with the plaintiff's 
rights (/). Where by a series of ingenious devices the 
defendants contrived to secure the benefit of the fraud, 
and yet avoided committing a breach of the injunction, 
V.-C. Wood enlarged the terms of the injunction, so as to 
effectually put a stop to the fraud {g). 



(a) HoUoway v. HoUovxty^lZ Besv. 
209. 

(6) See per Sir J. L. Knight- 
Bruce, L.J., in Burgess v. Burgess, 
8 De G. M. & G. 89. 

(c) Rodgers v. NowUl, 3 De G. 
M. & G. 614 ; QiUis v. HaU, K. Cox, 
596. On August 8, 1877, V.-C. 
MalinB made an order to commit the 
defendant in Dence v. Mason (W. N. 
1877, p. 23), who had, notwithstand- 
ing the injunction, continued to sell 
goods and issue labels using the name 



" Brande " thua— " Frank Mason & 
Co.'s (* Brande's ') Essence of Beef," 
and so on. 

(d) Swift V. Deyy 4 Robertson, 611, 
B. Cox, 319-24 ; and see per Lord 
Langdale, M.R., in Croft v. Day, 
28 Leg. Obs. 378. 

(e) Ubi suprd. 

(/) Bodgers v. NovnU, 3 De G, 
M. & G. 614. 

(g) Cartier v. May, V.-C. W. July 
12, 1861, cited in Lloyd on Trade 
Marks, 2nd ed. pp. 65 — 77. 
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It has sometimes happened that more marks than one Where two 

TTI A'plrR 11S6Q 

have been used by a person on his goods, the infringe- 
ment of either of which would be visited by the Court 
with the penalties at its command. Thus, where A/s soft 
soap was denoted, not only by a specific device, but also 
by the name " Excelsior," it was held that the infringe- 
ment of the latter alone was punishable by the Court, the 
Vice-Chancellor remarking that he could not hold it to be 
any justification for a defendant to say that the plaintiff 
had two ways of identifying the goods, and he (the 
defendant) had only stolen one (a). 

Moreover, the habitual use of his own name in combi- Name used 
nation with his verbal trade mark by the manufacturer of ^k. 
the " Eureka *' shirts was held not to disentitle him to 
relief against defendants who had made use of the word 
" Eureka," though in combination with the name of their 
own firm (6); 

Where, however, a manufacturing company aflSxed their Singer v. 
special device to their machines, and also their name, the 
Master of the RoUs declined to restrain another company 
who manufactured similar goods bearing their own mark 
and name, but did not affix to them the plaintiff's name, 
fi'om using the plaintiff's name as descriptive of the prin- 
ciple on which the machines were constructed (c). 

Courts of Equity have sometimes had to decide some- Questiona of 
what nice questions as to who should be recognised as ^i^^ 
having a right to protection in Equity in respect of a trade 
mark, such questions being usually raised by the right of 
the plaintiff in an action to restrain infringement being 
contested. 

In Motley v. Downman (d), Lord Cottenham, C, was of Between land- 
opinion that a trade mark habitually applied to the iron ^ ^ 

(a) Braiham v. Bustard, 1 H. & M. vent another firm from styling 

447. theirs " Gray's Victoria Lozenges :" 

(6) Ford V. Foster, L.R. 7 Ch. 611. WotJierspoon v. Gray, Court of Sea- 

In Scotland, on the contrary, it was sion Cases, 3rd Series II. 88. 

held that the fact that one firm (c) Singer Manufacturing Co. v. 

called their goods " Wotherspoon's Wilson, L.R. 2 Ch. D. 234. 

Victoria Lozenges,'' could not pre- {d) 3 My. & Cr. 1. 
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tenant of iron manufactured at certain works, could not be sold with the 

works. ' 

business by the tenants of the works, so as to give the 
purchasers an exclusive right as against the landlord of the 
works, or as against tenants of the works who had leased 
them after the purchasers of the business and trade 
mark had removed from those works, and gone elsewhere, 
ksseoso/brick ^^ another case (a) A., having for some time leased cer- 
workB. tain brick works, and also certain mines, from which fire- 

clay was taken for manufacture at the works, removed his 
business elsewhere, whereupon B. commenced business at 
the brick works in question, but did not lease the same 
mines. A. having filed a bill against B., as fraudulently 
representing (in effect) that the latter had succeeded to 
his business, Vice-Chancellor Wood, in the course of his 
judgment in favour of the plaintifi*, took occasion to inti- 
mate that it would have been almost a matter of course 
to have granted an injunction to the owner of the mines 
of fire-clay used by A. but not by B., if he had made 
application for it. This was, indeed, rather a case of 
fraudulent misrepresentation than of trade mark. 
Manufacturer Where manufacturers of cotton cloths which were 

and printer of 

cotton cloths, afterwards printed elsewhere sought to restrain other 
manufacturers who made and printed similar cloths, and 
marked them similarly to the goods made by the plaintiffs, 
it was held that the mark on the plaintiflFs' goods were 
indicative of the printer and not of the manufacturer (6). 

Principal and Where a London tradesman, who dealt in goods supplied 
to him by a foreign manufacturer, had invented a trade 
mark for those goods which stated the name of the foreign 
manufacturer, but made no reference to the London 
vendor, it was held by the Master of the RoUs that the 
latter could not restrain the use of the mark by a subse- 
quent consignee of the same goods, though if the trade 

(o) ffa/rper y, {PearsoTif 3 L. ,T. v. Qamer,^t Barb. 161, R Cox, 
N.S. 547. 541. 

(6) Amoakeag Manufacturing Co. 



agent. 
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mark had referred to the goods having been of his selec- 
tion, the case might have been different (a). 

Again, in Cotton v. Gillard (6), it was decided by the Secret recipe, 
same learned judge that a man had no right to use a 
trade mark applied to a sauce with the composition of 
which he was unacquainted, even though he had, as he 
believed, bought that right from the person entitled to the 
same ; it followed that he could not prevent its use by the 
person acquainted with the secret, of which he had in 
fact been the inventor. 

With respect to registered trade marks, such difficul- Registered 

^ ° . . trade marks. 

ties can hardly arise in the future, since it is the registered 
proprietor who is to have, yriTnd fade, the exclusive right 
to the mark, and after five years to have that right con- 
clusively (c). 

It occasionally happens that a trade mark becomes More than one 
vested in more than one person. The question then arises ^^^ 
whether either of these is entitled to succeed in a suit 
against an infringer, to which the other person entitled 
is not a party. In a case of this description. Sir L. Shad- 
well, V.-C, gave it as his opinion, that whether the plaintiff 
had the right in. himself, or jointly with some other per- 
sons, he still had sufficient right to bring forward the 
case (cZ). In Dent v. Turpin (e), Sir W. P. Wood, V.-C, 
decided in accordance with this view, saying that the 
plaintiff had a clear right to an injunction and the 
erasure of the spurious marks, without making the other 
person interested a party, while as to the account, only 
the plaintiff's share having been prayed for, that, though 
it might be difficult to ascertain, was yet ascertainable. 
In any case, the wrong-doer had no right to complain of 
any technical difficulty arising from his own wrongful 
act, though the result was to involve him in two suits 

{a) Hirsch v. JonaSy L. R. 3 Ch. R. Cox, 132. 
D. 584. (c) 88 & 39 Vict, c, 91, § 3. 

(6) 44 L. J. Ch. 90. Compare {d) ffine v. Lart, 10 Jur. 106. 

Coffeen v. Brunton, 5 McLean, 256, [e) 2 J. & H. 139. 
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instead of one. In Soufhorn v. Reynolds (a), he decided 
in the same way, saying that his previous decision had 
not been interfered with (6). 

In Delondre v. Shaw (c), it was held that, inasmuch as 
one of the plaintiffs had no interest in the account (ci), he 
was improperly joined as a co-plaintiff, the injunction 
being thus made ancillary to the account. In Farina v. 
Silverlock (e), the same question was raised, but without 
success, and no such objection would prevail at the pre- 
sent day (/). 

In Batty v. Hill (^), an attempt was made by a prize 
medallist at the Exhibition of 1862, to restrain the use by 
the defendant, who had not been awarded a medal, of a 
label which had been prepared before the award, bearing 
the words " Prize Medal, 1862." The Vice-Chancellor was, 
however, of opinion that he could not interfere merely 
on the ground of a misrepresentation, and that the plain- 
tiff was not entitled to claim the label as a trade mark for 
various reasons, among which was the fact that whatever 
rights the plaintiff could have must be shared with all 
those who had been awarded medals (A). 

The person sought to be enjoined in a trade-mark case is 
commonly a rival manufacturer, who is using the spurious 



(o) 12 L. T. N. S. 76. 

lb) And see Newman v. Alvord, 
49 Barb. 688 ; R. Cox, 404 ; 6 Sic- 
kels, 189. 

(c) 2 Sim. 237 ; and see Page v. 
Tovm8end,5 Sim. 395. 

{d) It should be observed that the 
reason given by Mr. Bickersteth 
(afterwards Lord Langdale and 
M.R.)» who argued the case, for the 
joinder of Pelletier as a co-plaintiff, 
was that though having no interest 
in the medicine, he yet was entitled 
to prevent his name being used. It 
is further to be observed, that the 
subsequent decision of Lord Lang- 
dale, in Clark v. Freeman, does not 
conflict with the position taken up 
by him in Delondre v. Shaw, since 



Pelletier not only manufactured the 
medicine, but supplied it to Delon- 
dre, so that he had a pecuniary 
interest in the maintenance of his 
reputation. Clarh v. Freeman was 
decided on the point that the plain- 
tiff did not manufactiire or sell 
pills. 

(e) 1 K. & J. 609 ; 6 D. & 6. 
214; 4K. &J. 660. 

(/) In MUlingUm v. Fox, 3 My. & 
Or. 338, the account was waived ; 
and see Bamett v. Leuchars, 13 
L. T. N. S. 496 ; and other cases. 

(g) 1 H. & M. 264. 

(A) See Exhibition Medals Act, 
1863 (26 & 27 Vict. c. 119) ; also 
Taylor v. Gillies, 14 Sickels, 331. 
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mark to promote the sale of his own commodities. The 
fact that the fraud has been committed by a servant of the 
trader makes no difference, for principals "are bound to 
know what their agents do, and if they do not know, they 
are responsible exactly as if they did know." Hence, where 
a defendant's manager had affixed to his master's goods, 
without the knowledge of the latter, as he alleged, a ticket 
infringing the rights of the plaintiff, an injunction was 
granted against the master, with costs (a). 

And English agents of foreign traders will be restrained Agents, 
from selling goods received from their principals falsely 
marked, to the injury of other manufacturers (6). So, too, 
commission merchants, selling with the knowledge that 
the goods they sell are so marked as to deceive (g). 

The remedy will, however, not only be awarded against Engravers, 
such persons as are to profit directly by the perpetration 
of a fraud, but also against all who connect themselves 
with and assist in the same. Thus, persons who engrave 
or print a trade mark for one not entitled to use it may be 
restrained. 

In Ouinnesa v. UUmer (cZ), where the defendants had 
supplied to one Taylor blocks engraved with the main 
part of the plaintiffs' trade mark, including their names, 
from which blocks Taylor had printed labels similar to the 
plaintiffs', the Vice-Chancellor of England, Sir L. Shadwell, 
was of opinion, that, as the matter complained of could 
not have happened without the prints which had been 
made from the blocks, the defendants had made themselves 
ancillary to the piracy, and he accordingly granted the 
injimction. It had been contended for the defendants 
that it had been only with a part of the plaintiffs' mark 
that they had been concerned ; but the Vice-Chancellor 
thought that if a thing contained twenty-five parts, and 

(o) Tonge v. W<Krd, 21 L. T. N. (c) Coats v. ffoOn-ook, 2 Sandf. 

S. 480. 686, R. Cox, 20. 

(6) Farina v. Cathery, L. J., Notes {d) 10 L. T. (Old Series), 127i 
of Cases, 1867, p. 134. 

I 2 



IIG THE CIVIL REMEDY. I. 

one only was taken, such an imitation would be sufficient 
to contribute to a deception, and that the law would hold 
those responsible who had contributed to the fraud. In 
Farina v. Shaw (a), and Farina v. Silverlock (6), injunc- 
tions were granted to restrain the printing of labels similar 
to those used by the plaintiff. In the latter case, on 
appeal (c), Lord Cranworth, C, dissolved the injunction, 
and sent the right to be tried at law {d) ; but this can no 
longer be done (e). 
Spurious goods A different combination of circumstances arises when 
hands. the goods improperly marked are m the charge of an 

innocent third party, for purposes of conveyance, storage, 
or the like. In such a case, although that person be 
merely a carrier receiving goods, which, though fraudu- 
lently marked, are not for his own use, nor to be sold by 
him for his own benefit, but have been received by him 
merely for the purpose of transmission to the persons to 
whom they are consigned, yet an injunction • will issue 
to restrain the defendant from parting with the goods 
spuriously marked (/). " It is the duty of the person in 
charge of the marked goods at once to give all the infor- 
mation required, and to undertake that the goods shall 
not be removed or dealt with, unless the spurious brand 
has been removed, and to offer to give aU facilities to the 
person injured for that purpose." He should also on 
discovering the fraud at once inform his correspondent 
abroad {cf). If, on the other hand, the carrier declines to 
give information required by the injured party for the 
purpose of an action against the author of the fraud, even 
after the marked goods have passed out of his control, the 

(a) Decided by V.-O. Parker, and (/) Upmann v. Elkan^ L. B. 12 

referred to in Farina v. Silverlock^ Eq. 140 ; L. R 7 Ch. ISO ; and see 

1 K. & J. 509-12. See 3 Eq. Rep. Hivero v. Norria, Seton, 4th ed. 236 ; 

886—90. Dd Yalle v. Mayer, ib.;'Mo€t v. 

(6) 1 K. & J. 509. Pickering, W. N. 1877, p. 193. 

(c) 6 De G. M. & G. 214. (g) Per Sir J. RomiUy, M. R, 

\d) Where the plaintiff obtained and Lord Hatherlej, G.» in Upmann 

a verdict, see 4 K. & J. 650. v. Elkan, L. R. 12 Eq. 140 ; and L. 

(c) 25 & 26 Vict. c. 27. R. 7 Ch. 130. 
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person injured is entitled to succeed in an action brought 
against him to compel discovery (a). Supposing the 
carrier, &c., to give the required information and under- 
taking, and to seek to facilitate the proceedings, then, " if, 
after that, the person injured files a bill, though he will 
be entitled to all that he seeks in the shape of relief, as he 
might have got it all without suit, he will not get from 
the defendants the costs of the suit, and he may have to 
pay them (6). On the fact of the fraudulent mark being 
discovered, it is no redress for the carrier, &c., to send 
back the goods, or to offer to do so, for that would only 
put it in the power of the consignor to repeat his fraud ; 
but if the carrier, &c., offers as an alternative to erase the 
mark, he has done all he can be reasonably required to 
do " (c). 

Where wines bearing a spurious trade mark were in the innocent 
custody of a dock company, and an innocent third party ™°^s*g®®- 
had advanced money on the security of the wines, it was 
ordered by Sir J. Eomilly, M. R., that the wines should be 
delivered to the mortgagee, on the spurious brands being 
removed and destroyed (d). 

In Hunt V. Maniere (e), where warehousemen, at the Warehouse- 
request of the owners of a certain brand on wines, refused ^^^' 
to deliver (/) to the indorsee of the^ dock warrants wines 
improperly marked with that brand, the same learned 
judge restrained the indorsee from proceeding with an 
action at law against the warehousenien for their refusal. 
The jurisdiction of the old Court of Chancery to restrain 
actions at law is now gone, but the warehousemen would 
have a good defence in the Common Law Divisions to an 
action there commenced (gr). 

* 

(a) Orr v. 2)iaper, L. R. 4 Ch. 642. 
D. 92. (e) 84 Beav. 157. 

{b) Upmann v. Elhan, L. 3Et. 12 (/) On the same day, but subse- 

Eq. 140. quently, an injunction was granted 

(c) Per Lord Hatherley, C. , in to restrain them from doing bo. 
Upmann v. Elkan, L. E. 7 Ch. 180. (g) Judicature Act, 1873, § 24. 

(d) Ponsa/rdin v. PetOj 33 Beav. 
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Questions of 
contract. 



SteintJuU v. 
Samson, 



Fraudulent 
agreement. 



In exercising its jurisdiction to restrain breach, and en- 
force specific performance of contract, the Court has some- 
times had to deal with questions of trade mark, or akin 
thereto. Thus, where an injunction was granted to restrain 
the use of a man's name (a) otherwise than in accordance 
with a contract into which he had entered, or of an initial (6), 
or of a singer's voice (c), or of a publication (d). 

Where, among other symbols, the arms, crest, and motto 
(the latter being the word "Excelsior") of one of the 
partners were used as trade marks of a partnership, and 
on dissolution of the partnership it was agreed that the 
other partner might use all the trade marks of the firm, 
except such private arms, crest, and motto, it was held 
that no breach of the agreement had been committed by 
the continuing partner in using the word "Excelsior," 
apart from the arms and crest, on some of his goods, since 
it had been so used alone previously as a trade mark, and 
it was not then used as a motto, but as a trade mark (e). 

The Court will not specifically enforce an agreement the 
object of which is to defraud the public by putting goods 
spuriously marked on the market (/), nor will it protect a 
person who has intended to commit fraud by buying the 
right to stamp on his own goods the name of another 
person who has acquired a reputation in the trade (g). And 
where an action for damages was brought against a person 
who had filled with inferior seeds seed-bags which he had 
bought from the plaintiffs, marked with their labels, it was 
held on demurrer that the plaintiflFs, having knowingly 
been parties to a fraud upon the public, were not entitled 
to recover (h). 



(a) Ainstoorth v. BenUeJ/, 14 W. R. 
680 ; Ward v. BeeUm, L. R. 19 Eq. 

207. 

(6) Tudor V. Tudor, W. N. 1873, 
p. 72. 

(c) LurrUey v. Wagner^ 6 De G-. 
& Sm. 485 ; 1 De G. M. & G. 604 ; 
and see Ainswortk v. Walmsleyf L. 
R 1 Eq. 618, as to a singer^s voice. 

(d) Cl<m€8 V. ffogsr, W. N. 1870, 



p. 268. 

(e) SteinthaZ v. Samaon, Court of 
Appeal, April 16, 1877. 

(/) Oldham V. James, 18 Ir. Ch. 
898 ; 14 ib, 81. 

(ff) Samud v. Berger, 24 Barb. 
168, R Cox, 178; 

(k) Blossv, Bloomer, 2S'Btah,60i 
R. Cox, 200. 
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Where a contract has been entered into for the purchase Contract for 
of goods of a particular stamp, the question arises whether g^^g^th a 
the stamp was specified as indicative of a particular specified "=^^^- 
quality, or as possessing some value in itself, so that the 
goods- would be of less value if stamped differently. Thus, 
in Hopkins v. Hitchcock (a), where iron stamped with " S. 
& H/' and a crown had been contracted for, and iron 
stamped with *' H. & Co." and a crown was supplied, the 
firm having become differently constituted, and having 
consequently marked their iron of the quality originally 
denoted by the former brand with the latter stamp in sub- 
stitution for the former, it was decided that the contract 
turned upon the quality of the iron and not upon the 
brand (b) ; if, however, the brand had possessed a special 
value, and the object of the purchase had been to resell the 
iron at a price which would have had to be lowered in the 
absence of the special mark, or even if it had been clear 
that the defendant had contracted for the brand for its 
own sake and not as indicative of quality, it seems that 
the decision would have been the other way. Such ques- 
tions must, however, depend in each case upon the terms 
in which the intention of the contracting parties is 
expressed. 

In the case of paintings, described in a catalogue as Painter's name 
being the work of Claude Lorraine and Teniers, it was held ^^ P*^*^- 
by Lord Kenyon, C. J., that the description was merely an 
expression of the vendor's opinion, and not a warranty of 
the authenticity of the paintings (c); in a similar case, 
however, where the painter was said to be Canaletto, it was 
held by the Court of King's Bench to be for the jury to 
say whether or not the description amounted to a war- 
ranty (d). The paintings being so much more modem, it 
was more reasonable in this case to suppose that the 

{a) 32 L. J. C. P. 154. P. C. 572. 

(6) Compare Nichd v. Oodts, 10 {d) Power v. Barham, 4 Ad, & E. 

Ex. 191. 473. 
(c) Jeudvme y, Slade, 2 Esp. N. 
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vendor intended to make an assertion as to the fact of 
their authenticity, as within his own knowledge. 
Merchandise By the Merchandise Marks Act, 1862, any person selling 
Marks Act. q^ contracting to sell any article bearing a trade mark (a), 
or any description, &c., of its number, quantity, measure, 
weight, or place of production (6), is held to warrant the 
genuineness of the trade mark, or the correctness of the 
description, &c., unless he expresses the contrary in signed 
writing, delivered to and accepted by the vendee. 

By section 21 the Court has power to direct the destruc- 
tion or other disposal of goods wrongfully marked, to 
award an injunction, and to make an order for inspection. 

By section 11 the punishment of an offender under that 
Act does not take away the civil remedy to wliich any 
person aggrieved by his conduct is entitled. 

(a) 26 & 26 Vict c. 88, § 19. (6) Ibid. § 20. 



CHAPTER VII. 

THE CIVIL REMEDY. II. 

DEFENCES, DISCOVERY AND INSPECTION, ACCOUNT, 

DAMAGES, . COSTS. 

Defences. 

The possible defences to an action to restrain an infringe- Defences, 
ment of trade mark are numerous, some being of a some- 
what special character. The following are some of the 
most important. 

1. Non-infringefment 

The first and usual defence is that the conduct on the j no^. 
part of the defendant, of which the plaintiff complains, "^^™S®°^®^*- 
has not been, in fact, such as to have for its object or its 
result the appropriation by the defendant of what was the 
plaintiff's due, the fruits of his enterprise and reputation; 
shortly, that the defendant has not infringed (a). 

2. Plaintiff's Trade Mark bad in itself. 

This defence must for the future be founded mainly on 2. Plaintiff'a 
the definition of a trade mark in sect. 10 of the Act of ^®™^^ 
1875 (6). A newly adopted qxt/isi trade mark, which 
possesses none of the essential particulars therein enume- 
rated, or one used before the Act which contains no special 
and distinctive feature, even though it shoidd, by some 

(a) E, g, Orawshay v. Th/mipson, 4 »poon v. Currie, L. R 5 H. L. 508 ; 

Man. & 6. 357 ; EdeUUn v. EideUien^ Singer Manufacturing Co, v. Wilton, 

1 De G. J. & S. 185 ; Blackwdl v. L. R 2 Ch. D. 484. 
Orabb, 36 L. J. Ch. 604 ; Wother- (6) 38 & 89 Vict c. 91. 
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oversight, obtain registration, will yet be incapable of 
protection. The process of registration cannot make that 
a trade mark which does not contain the necessary ele- 
ments. Thus, any mere word not used as a trade mark 
before the passing of the Act cannot be registered (a), or 
if registered, could not be upheld as a valid trade mark. 
Thus, too, at no time could a mere adjective used in its 
ordinary sense be protected, as the word "nourishing" 
applied to stout (6), " superfine " or " superior " to soap (c). 
So, too, any scandalous design (d). 

3. No Registration or Certificate of Non-registration. 
3. No registra- tJjq trade mark, so called, may present some one or more 

tion or certifi- ' ^ i: 

cate. of the essential particulars required by the Act, and may 

not be objectionable in itself, but yet the fact of non- 
registration under the Acts will, if it is a new mark, 
eflectually debar the person who has used it from obtaining 
the injunction which would otherwise be awarded as a 
matter of course (e). If it is an old mark, a certificate 
of refusal to register will preserve the existing right to 
protection. However, it does not at all appear that, when 
a case of actual intentional fraud can be proved, there is 
anything in the Acts to prevent proof of imitation of 
marks, though unregistered, &c., being given as corroborative 
evidence of the fraud. In such a case the state of things 
would be similar to that in which it is a mode of packing 
that has been imitated (/). The injunction which would 
not be granted to restrain the infringement of the un- 
registered and uncertified trade mark would, as it seems, 
be granted to restrain the intentional fraud, in which the 
imitation of marks was a mere incident. 

(a) Ex parte St^hens, L. B. 8 (e) See the Act of 1876, 89 & 40 

Ch. D. 669. Vict c. 83. 

(6) SaggeU v. Pindlater, L. R. 17 (/) WooOam v. Batclif, 1 H. & 

£q. 29. M. 259 ; Eddtteny. Viek, 11 Hare, 

(c) Braham v. BuMtwrd^ 1 H. & 78 ; Orr v. Diaper, L.R. 4 Ch. D. 
M. 447. 92. 

(d) See § 6 of the Act of 1875. 
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4. The Plaintiff not the Registered Proprietor. 

By section 3 of the Act of 1875 (a), it is provided that 4. Plaintiff 
" the registration of a person as first proprietor of a trade registered 
mark shall be primd fade evidence of his right to the prop^^^^Q^- 
exclusive use of such trade mark, and shall, after the 
expiration qf five years from the date of such registration, 
be conclusive evidence of his right to the exclusive use of . 
such trade mark, subject to the provisions of this Act as 
to its connexion with the goodwill of a business." 

The effect of this seems to be to prevent a person, whose 
established trade mark has been registered without his 
knowledge or laches in the name of another, from taking 
steps to prevent infringement until he has first secured 
the rectification of the register (6). However, a legal 
transmittee of a registered trade mark may assign his 
interest, and hence, it appears, protect it also, before his 
name has been inserted in the register in place of that of 
the former proprietor (c). 

The trade mark being duly registered, the objection 
which formerly- prevailed, by which a trade mark was 
excluded from protection when there were no vendible 
goods in the market stamped therewith (d), will be 
avoided, for registration will for the future, subject to the 
provisions in the Act as to goodwill, be equivalent to public 
use of the mark (e), 

5. Trade Mark severed from Ooodmll 

It is a good defence to an action for infringement of 6, Trademark 
trade mark, to prove that the plaintiff is not the owner of ^^^^^^^ 
the business and goodwill concerned in the particular 

(a) 38 & 39 Vict. c. 91, § 3. Ch. 661 ; MaasweU 7. Hogg, L. B. 2 

{h) See § 5 of the Act of 1875. Ch. 307. 

(c) Bule 25. (6) § 2 of Act of 1875. 

\d) Mc Andrew v. BosmU, 33 L. J . 
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6. Idoence. 



7. Delay and 
acquiescence. 



Frinciple of 
this defence. 



9 

goods or classes of goods in respect of which the trade 
mark is registered (a). 

6. Licence. 

The defendant may plead a licence from the plaintiff. 
However, the Court would not allow a licensee to defiraud 
the public by the sale of goods the mark on which was 
similar to that on the licensor's own goods, while the 
goods themselves were not the goods or goods equivalent 
to the goods of the licensor (6). 

7. Delay and Acquiescence. 

A man may by his own laches lose his right to that pro- 
tection which he would have obtained at once, had he 
come to the Court with reasonable promptitude (c). In 
fact, that which has originally been a valid trade mark, 
the property of an individual or firm, entitled to protection, 
may become pvhlid juris, that is to say, the use of it may 
be thrown open to the public, by its proprietor aUowing 
his right to be so habitually infringed that the trade mark 
no longer conveys to those who see it the impression 
that the goods to which it is attached are of his manu- 
facture (d). 

The principle on which the Court allows the plaintiff's 
delay to be pleaded by way of defence is thus stated by 
Sir W. P. Wood, V.-C, in Beard v. Turner (e). " By not 



(a) See §§ 2—8 of Act of 1876. 
There can be no trade mark in gross : 
Cotton V. CHUa/rd, 44 L. J. Ch. 90. 

{b) Oldham v. Jamts^ 13 Ir. Cb. 
293 ; 14 t5. 81 ;^Zom v. BUxmier, 83 
Barb. 604, R. Cox, 200 ; Samuel v. 
Berger, 24 Barb. 168, B, Cox, 178. 

(c) MoUey v. Dotmwian, 8 My. & 
Cr. 1 ; Morison v. Moat, 9 Hare, 
241 ; Flavd v. Harrison, 10 Hare, 
467 ; WoBon v. Waring^ 15 Beav. 
161 ; Attomey-Oeneral v. Sheffield 
Oas Consumers* Co., 8 De G. M. & 
G. 827 ; Burgess v. Burgess, 3 De 
G. M. & G., 89 ; Farina v. Oebhardt, 



8 Eq. Bep. 891 ; Chappellv, Sheard, 
2 K. & J. 117; Coles v. Sims, 5 
De G. M. & G., 1 ; Kinahan v. 
Bolton, 15 Ir. Ch. 75 ; ffovenden v. 
Lloyd, 18 W. R 1182 ; Isaacson v. 
Thompson, 20 W. B. 196 ; Estcm/H 
y. JSstcourt Hop Essence Co., L. B. 
10 Ch. 276 ; Amoskeag Manufactur' 
ing Co. v. Oamer, 65 Barb. 151 ; B. 
Cox, 541 ; and other cases dted 
below. 

{d) Ford y. Foster, L. B. 7 Ch. 
611 ; Wheeler d; Wilson v. SJtake- 
speare, 39 L. J. Ch. 36. 

(e) 13 L. T. N. S. 746. 
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complaining at the time when you might complain (I do 
not say that it is your intention, we must judge of the in- 
tention by the necessary result) you are lying by, the man 
continuing to use your property, with the hope (and such 
is the prayer of your bill filed two or three years after- 
wards) of obtaining those profits which you stood by^ 
allowing him to make under this designation, without 
apprising him of your intention to make any such use of 
it. On that ground it falls within the principle enunci- 
ated by Lord St. Leonards in the Irish case referred to, in 
which it is stated that it is a fraud to allow a plaintiff to 
avail himself of delay to obtain benefit for himself. In 
that case you will not grant him relief.'* 

In the case of a motion for an injunction " the argu- On motion for 
ment as to acquiescence is no doubt very important. A "^^^^ ^^^ 
short acquiescence may properly induce the Court not to 
interfere ex parte. A longer acquiescence may, under the 
circumstances, throw serious doubt upon the right of 
the plaintiff, and induce the Court not to interfere by any 
interlocutory order, even when applied for on notice " (a). 
And it is not sufficient for the plaintiff to commence pro- 
ceedings promptly ; if he wishes for an interlocutory in- 
junction he must bring on his motion at once, or the Court 
will hold that he has shown by his own conduct that he 
does not consider such interference to be imperative (6). 

Where, however, the case has arrived at the hearing. At the hearing 
or is being argued on demurrer, the degree of delay or <^'^<>^^®°^^^®'*' 
acquiescence must be much greater ; there must be such an 
acquiescence as to amount, not only to a positive licence, 
but to an implication of an actual grant, before the parties 
can be for ever deprived of their rights (c). 

{a) PerLordLangdale, M. I?., in tion JRailwai/ Co., 3 Kailway Cas. 

Gordon v. Cheltenham Railway Co., 5 538. 

Beav. 233 ; and see Isaacson v. (c) Patching v. Dtibhin8,Ki%y, 11; 

Thompson, 20 W. R. 196, where an Gordon v. TJie Cheltenham RaUioay 

interlocutory injunction was refused Co., 5 Beav. 233 ; Rodger s v. 

on the ground of delay. Rodjers, 31 L. T. "N". S. 285 ; and 

(6) Fickford v. The Grand Jane- see GilloU v. Esterbrook, 47 Barb. 
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Rights must 
be actively 
defended. 



Delay for 
purpose of 
securing evi- 
dence. 



Delay in 
regard to 
motion to 
commit. 



It is not a sufficient answer to a plea of delay on the 
part of the plaintiff for the plaintiff to allege continual 
assertions of his right. He must take some more decided 
measures. ** What the plaintiffs mainly relied on was the 
continual claim on their part," says Sir G. Turner, L. 
J. (a), " and no doubt they have not ceased to assert their 
claim ; but I cannot agree to a doctrine so dangerous as 
that the mere assertion of a claim, unaccompanied by any 
act to give effect to it, can avail to keep alive a right which 
would otherwise be precluded" (6). 

Inasmuch as in a case where no proof of actual decep- 
tion is produced, the Court has to try a hypothetical case, 
turning on the probabilities of deception, as to which 
witnesses could probably be brought forward by both sides, 
a person who believes others to be infringing his trade 
mark is entitled to wait until he can collect a sufficient 
number of cases to prove to the Court that the proceedings 
of which he complains do actually deceive the public ; 
and his right to protection is not gone by reason of such 
delay (c). It seems that in Rodgers v. Rodgers (d), and 
Estcourt V. Eatcourt Hop Essence Co. (e), the delay would 
have been condoned had it resulted in the production of 
satisfactory evidence of deception. On the other hand, 
where a plaintiff delayed his motion until December, 
having been in possession of sufficient evidence in May, 
the delay was fatal to the motion (/). 

. Where an injunction has been granted by the Court, 
there must, in order to deprive the party who has obtained 
the injunction of his right to move for committal upon 



455 ; R. Cox, 840 ; 3 Sickles, 374 ; 
Filley v. FasseU, 44 Mo. 173 ; R. 
Cox, 530. 

(a) Clegg v. Edmonton, 8 De G, 
M. & G. 810. 

(6) This dictum was approved and 
followed by Wood and Selwyn, L. 
JJ., in Lehmann v. Mc Arthur , 37 L, 
J. Ch. 625 ; but see Attomey-Oeneral 



y. Sheffield Oat Comumers' Co., 3 
De G. M. & G. 327 ; and Kinahan 
V. Bolton, 16 Ir. Ch. 75. 

(c) Lee V. Haley, L. R. 5 Ch. 155. 

{d) 31 L. T. N. S. 285. 

(e) L. R. 10 Ch. 276. 

(/) Isaacson y, Thompson, 20 W. 
R196. 
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the breacli of it, be a case made out abnost amounting to 
such a licence to the party enjoined to do the act enjoined 
against as would entitle him to maintain an action against 
others for doing that act (a). 

Even if the delay has not been such as to disentitle the indulgence to 
plaintiff to his injunction, it may yet obtain some in- pu^tiff 
dulgence for the defendant ; as, for instance, the permission 5*7™£, 
to dispose of the wares on which he expended money in 
consequence of the plaintiffs delay (6). 

Or, the injunction may be granted and the account of ^^^?™' ^^^' 
profits, by which it is usually accompanied, withheld (c). 

Lastly, the delay of the plaintiff may be punished by his 9?**" ^^ 
being left to pay his own costs, though successful in his 
main contention (d). On the other hand, a defendant who 
has only defeated the plaintiff's claim by pleading the 
latter's delay, may fail to obtain thereby the costs of the 
proceedings occasioned by his own fraud (e). 

8. Plaintiff's Misrepresentation. 

"The administration of Equity is founded on perfect 8. PlAmtiflra 
truth " (/), and " when the owner of a trade mark applies uS^***^^ 
for an injunction to restrain the defendant from injuring 
his property by making false representations to the public, 
it is essential that the plaintiff should not, in his trade 
mark, or in the business connected with it, be himself 
guilty of any false or misleading representation ; for if the 
plaintiff makes any material false statement in connexion 
with the property which he seeks to protect, he loses, and 

{a) Per Sir G. Turner, I^ J., in 13 L. T. N. S. 746. 
Rodgert v. iVoimU, 3 De 6. M. & G. (cf) See MiUi'ngUm v. Pox, 3 Hy . 

eii. & Cr. 338 ; Becurd v. Turner, 13 L. 

(6) Clowes V. Hogg, W. N. 1870, T. N. S. 746. 
p. 268; S. C. on appeal, W. N. 1871, (e) Modgers v. Rodgen, 31 L. T. 

p. 40 ; Anglo-Swiss Condensed Milk N. S. 285. 

Co, V. Swiss Condensed Milk Co., (/) Per Lord BomiUy, M. R, in 

W. N. 1871, p. 163. Cocks v. Chandler, L. K. 11 Eq. 

(c) Harrison v. Taylor, 11 Jur. 446. 
N. S. 408 ; andaee Beard v. Turner, 
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very justly, his right to claim the assistance of a Court of 
Equity. He must come there with clean hands " (a). 

It is impossible to define what misrepresentation will 
disentitle the plaintifif to relief; all that can be said is, 
that "he that hath committed iniquity shall not have 
equity '* (6). 

i^pitbi*^?*' The trade marks, labels, &c., of the plaintiff, who is 
marks. complaining of fraud on the part of another, may them- 

selves contain statements calculated to mislead and defraud 
the public, who are induced by such statements to buy 
goods which otherwise they would not buy. Thus, in 
Pidding v. Row (c), the plaintiff sold tea, which he 
termed "Howqua's Mixture," and which he put up in 
packets labelled with extravagant and false statements 
as to its origin and quality. Sir L. Shadwell, V.-C, de- 
clined to protect the plaintiff until he had established his 
title in a Court of Law, saying that it was a clear rule laid 
down by Courts of Equity not to extend their protection 
to persons whose case was not founded in truth. 
^^J- In Perry v. Truejitt (d), the plaintiff sold « Perry's Medi- 

cated Mexican Balm," the secret of which he had bought 
from a Mr. Leathart. On his show-cards he falsely stated 
that the hair-mixture in question was made from a recipe 
of Von Blumenbach, and he also alleged in the same way 
that it was compounded from Mexican plants, which was 
not in the least borne out by evidence at the trial. Lord 
Langdale, M.R., agreeing with the observations of the 
Vice-Chancellor of England, in Pidding v. How (o), did 
not think it a favourable case for the interposition of the 

(a) Per Lord Westbury, C,, in would. not be entitled to protection 

Leather Cloth Co, v. American in Equity, by reason of its being 

Cloth Co., 33 L. J. Oh. 199 ; and see calculated to deceive, is not to bS 

Eddstm V. Vick, 11 Hare, 78 ; registered under the T. M. R. Act, 

Fetridge v. WdU, 13 How. Pr. R. § 6. 

385, R. Cox, 180; Palmer v. {b) Palmer v. Harris, 60 Pcnn. 

Harris, 60 Penn. 156, R Cox, 623 ; 166 ; R. Cox, 523. 

Laird v. Wilder, 9 Bush. 131, 16 (c) 8 Sim, 477. 

Amer. Rep. 707 ; Wolfe v. Burke, (d) 6 Beav. 66. 
11 Sidd^s, 116. A trade mark which 
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Court, and ordered the matter to stand over, with liberty 
to bring an action. 

In The Leather Cloth Co. v. The Americcm Leather if^J^ Oioth 
Cloth Co, (a), the House of Lords sustained the judgment 
of Lord Westbury, C. (6), and declined to protect the plain- 
tiffs, who used a label or advertisement containing false 
statements as to the character and manufacture of their 
goods. Lord Westbury, C. (6), remarked, that he "could not 
receive it as a rule either of morality or of equity, that 
the plaintiffs were not answerable for a fraud because it 
might be so gross and palpable that no one was likely to 
be deceived by it. If there was a wilfully false state- 
ment, he would not stop to enquire whether it was too 
gross to mislead." 

In short, the Court will not protect a trade mark, label, Puffing- 
Ac, which contains, or has attached to it, a serious mis- 
statement calculated to deceive; mere puffing, however, 
or exaggerated statements as to the value, &c., of patent 
medicines, and similar preparations, will not disentitle their 
owners, since every one knows how to estimate the value 
of such statements correctly (c). 

If the misrepresentation is in other respects such as to False state-^ 
disentitle, the fact of its being made in a foreign language w^J^e?"'^ 
does not necessarily prevent the plaintiff from losing the 
rights which he would have had if no such statements had 
been made {d). 

In Hogg v. Kirhy (e), the defendant, who had brought -^W ▼• ^^^ 
out what he intended to be taken for a continuation of the 



(a) 11 H. L. 0. 628 

(6) 88 L. J. Ch. 109. 

(c) HoUowayY.Hollowa/yfXZ'Red.Y, 
209 ; Comstock v. White^ 18 How. 
Vt. R. 421 ; R. Cox, 282 ; Smith v. 
Woodrvff, 48 Barb. 438 ; R. Cox, 
873. In America puffing has been 
treated somewhat more severely : 
Fowle V. Spewr^ 7 Penn. L. J. 176 ; 
R. Cox, 67 ; Heath v. Wright, 8 
WaU. Jr. J R Cox, 164 ; FetMge v. 



WeO^ 18 How. Pr. R 386; R. Cox, 
180 ; Hdbha v. Prcmqais, 19 How. 
Pr. R. 667 ; R. Cox, 287 ; PhcUon 
V. Wright, 6 Phila. 464 ; R Cox, 
807 ; Lavrd v. Wilder, 9 Bush 131 ; 
16 Amer. Rep. 707 ; WolfcY, Burke, 
11 Sickels, 116. 

{d) Palmer v. Harris, 60 Penn. 
166 ; R. Cox, 523. 

(c) 8 Ves. 216. 
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plaintifT'a magaziiie, eet up in his defence the fact that the 
plaintiffs magazine untruly professed to be by " William 
Granger, Esq." Lord Eldon granted the injunction, and 
it is certainly improbable that any one could be injured by 
the use of a name previously unknown (o). 

It is clear that the use of the name of his predecessor 
by one who has succeeded him in business, when such 
use will not lead to any other supposition than that the 
business is the same (b), or the use of his own name, 
without more, by one whose name happens to be the same 
as that of another manufacturer (c), is not such a misre- 
presentation as to disentitle such a person to relief t^ainst 
fraud. 
'' Collateral misrepresentations made by the plaintifC, as, 
for instance, in an advertisement in the newspapers, do not 
necessarily disentitle him to protection {d). 

It is not the province of the Court, however, to protect . 
speculations which aim at inducing the public to buy one 
thing when they think they are buying another, and 
therefore, where both plaintiffs and defendant were engaged 
in speculations of that character, although the Court re- 
fused, on the ground of the plaintiffs' delay, to grant the 
injunction they prayed, it declined to give costs to the 
defendant, who was in pari delicto (e). 

In Hogg v. Maxwell (/), the plaintiff registered, under 
the Copyright Acta, the title of an intended magazine in 
1863, but did not bring out the work. In June, 1866, the 
defendant registered the same name. The plaintiff dis- 
covered this in August. He then hastened on his own 



(a) And see Dak v. Smtthtrnt, 12 
Abb. Pr. B. 237 ; E. Coi:, 282 ; 
Meridea Briiannia Go. t. Parker, 39 
CoDD, 450 ; 12 Amer. Bep. 401. 

(6) Leather Clollt Cai.' note, I H. 
& M, 271 ; S3 L. J. Ch. 199 ; 11 
H. L. C. 623 ; Churlon v. Dougha, 
Johna. 174 ; Hudion v. Os5onie, 39 
L. J. Ch. 79, 

(e) Hollo\ca>l v. HoUoicay, 13 
B«av. 209 ; Burgeu v. BwgtM, 3 



De G. U. ft G. 89. 

(d) Curtti V. Bryan, 2 Daly, 
212 ; B. Coi, 434 ; and tee Ford t. 
Fotler, L. E. 7 Ch. 611. 

(e) EttcovTl V. Esfcottrt Hop Ei- 
esnce Co., L. E. 10 Ch. 276 ; acd eeo 
Samael v, Berger, 24 Barb. 163 ; B. 
Cox, 178; Bloii v. BUxmer, 33 
Barb. 604 ; B. Coi, 200. 

(/)L. E.2Ch. 318. 
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publication, which was first announced on September 24, 
and published next day. In the meantime the plaintiff had, 
on the 19th, undertaken to advertise the defendant's in- 
tended magazine, but retracted the undertaking, and gave 
the defendant notice of his claim to the title on the 25th. 
Proceedings were taken by both parties with a view to an 
injunction, which was refused in both cases, the Court 
being of opinion, in Hogg v. Maxwdly that the plaintiff had 
got beforehand by improper means, which disentitled him 
to relief. 

The Court will not protect persons in carrying on a Short weight 
trade in which short weight is given systematically and 
knowingly (a). 

9. Word *' Patent'* vmproperly used by Plaintiff. 
" It is impossible not to see," says Sir G. MelHsh, L. J., 9. improper 
" that persons do try to use their right in trade marks for the «^patent.^' 
purpose of getting a monopoly in particular articles, just 
as if they had a patent for the goods which they manu- 
facture** (6). A special form of misrepresentation consists 
in the use by persons in their trade marks of words induc- 
ing the belief that they have a patent for the articles to 
which those trade marks are affixed, and the tendency 
which the use of such words has to procure for the persons 
using them an unfair monopoly, or to prolong a monopoly 
granted only for a limited time, causes it to be regarded 
with special disfavour. The importance of the point is 
forcibly pointed out by Sir W. P. Wood, V.-C, in Morgan 
V. McAdavfh (c). He says : " All those who are induced 
to buy these crucibles thus described as ' Patent Plum- 
bago Crucibles,' are to a certain extent deceived, because 
they are led to believe that the article is protected by a 
patent, and thus may be induced to purchase it from the 
plaintiffs, under the belief that there is a patent, and that 

(a) See per Sir G. M. Giffiurd, (&) Singer Manufaxitwring Co, v. 

L. J., in Xcc V. Haley, L. R. 5 Ch. WiUon, L. R. 2 Ch. D. 434-56. 
166. (c) 36 L. J. Ch. 228. 

K 2 



132 



THE CIVIL REMEDY. II. 



Plaintiff 
diflentitled. 



Betention of 
word after 
expiration of 
patent. 



the plaintiffs, or at least some limited number of persons^ 
are the only persons authorized to sell it; and farther, 
they are led to believe that if they should be minded to 
set up any manufactory of the same kind for themselves, 
they would be unable to do so in consequence of the plain- 
tiffs being the possessors, either by way of licence or 
ownership, of a patent preventing the world at large from 
imitating the article which is sold by them under this 
particular designation" (a). 

Where, therefore, the plaintiff has used in his trade 
mark the word ''patent," or words to that effect, although, 
in point of fact, he has never had a patent for the goods 
to which the mark is applied, the Court will refuse to 
extend to him the protection which he has forfeited. Pre- 
viously to Sir John Rolfs Act (6), liberty was given to the 
plaintiff to bring an action at Law (c) ; but since then the 
action has been simply dismissed, with or without costs (d). 
And the course would be the same if the words were first 
inserted in the trade mark, after the expiration of a patent 
which had existed (e). In Sykea v. Sykea (/), a patent 
had been taken out by the plaintiff's father. That patent 
was held to be invalid, on account of a defect in the 
specification, but the use of the word " patent" was not 
held to disqualify the plaintiff from recovering at Law. 
The question does not seem, however, to have been fairly 
raised in that early case. 

There has been some apparent difference of opinion in 
regard to the case in which the word "patent" has been 
inserted in the trade mark while the article was still 



(a) And see per the same learned 
judge, in Flavd v. Harrison^ 10 
Hare, 467. 

(&) 26 & 26 Vict. c. 27. 

(c) FUwd V. ffarrison, 10 Hare, 

467. 

(d) Morgan v. McAdam^ 86 L. J. 
Ch. 228 ; Lamplough v. Bctlmer, 
W. N. 1867, p. 293 ; Leather Cloth 
Co, V. Lorsont, L. B. 9 Ecj. 362 ; 



Niaey v. Boffey, W. N. 1870, p. 227 ; 
and Bee Ford v. Foster, L. R 7 Ch. 
611. In Stewwrt v. Smithson, 1 Hilt. 
119, R. Cox, 176, the Court of C.P. 
of New York refused to recognise 
this as a defence. 

(e) EdeUten v. Vick, 11 Hare, 
78. 

(/) 3 B. & Cr. 541. 
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patented, and has been retained there after the patent has 
run out. In such a case (a), Sir W. P. Wood, V.-C, held 
that the plaintiffs were entitled to recover, the blocks for 
the labels having been made during the existence of the 
patent, when the representation was perfectly true. Lord 
Kingsdown, in discussing this judgment (6), said that he 
agreed with it, if the word " patent " were only used as 
part of the designation of an article, but that he could not 
do so if the trade mark represented the article as pro- 
tected by an existing patent. In a subsequent case (c), 
the Vice-Chancellor explained his meaning as being in 
harmony with that of Lord Kingsdown. " If originally you 
have a patent, and the article is in the market as a patent 
article, and you stamp all your goods which are sent out 
with these words 'patent pins,' or 'patent wire,' or 
whatever the particular article might be, at the end or the 
expiration of the patent, it is not necessary, as I thought, 
to call in the whole of the previous stamps, and remodel 
the whole of your stamps, and have a new form of pack- 
ing your article, in order that you may inform the world 
that the patent, which did exist, has expired. Of course, it 
would be better, and those who are inclined to act with 
scrupulous honesty would take care, to put the date of 
their patent, which would obviate all difficulty, upon the 
articles which they designate as patented." In a very 
recent case (d), it was clearly established that the principle 
enunciated by Lord Kingsdown is the rule of the Court, 
and that the use of the word "patent,'' so as to indicate an 
existing patent, is equally fatal, whether there has never 
been a patent for the article in question, or the patent 
which did exist has expired (e). 

(a) Eddstm v. Vicky 11 Hare, 78. (c) The penalties inflicted under 

(6) Leather Cloth Co. v. American 5 & 6 Wm. 4, c. 83, § 7, for the im- 

Leather Cloth Co., 11 H. L. C. 523. proper use of the word " patent," 

(c) Morgan v. McAdam, 36 L. J. are not, however, incurred by the 

Ch. 228. continued use of the word upon 

{d) Cheavin v. Walker , L. K. 5 goods for which a patent has pre- 

Gh. D. 850. viously been possessed. 



134 



THE CIVIL REMEDY. 11. 



Word BO used 
as not to 
deceive. 



Grofisness of 
misrepresenta- 
tion no excuse. 



" Manufac- 
turer and 
patentee.'* 



Lamplougk v. 
Bahner, 



Collateral 
use of word. 



As has been seen, Tx)rd Hatherley, when V.-C. (a), and 
Lord Kingsdown (6), were of opinion that when the word 
" patent " formed part of the name of an article, and did 
not opejrate so as to induce a belief in the existence of a 
patent, the trade mark in which the word appeared might 
be protected. A distinct decision to this effect was pro- 
nounced by Sir W. M. James, V.-C, in Marshall v. 
Ross (c), where "patent thread" was compared by the 
learned judge to " patent leather boots " (d). 

The fact that the misrepresentation is so gross as hardly 
to be capable of deceiving will not exonerate the person 
making it from the consequences. Thus, the use on un- 
tanned leather cloth of the words " tanned patented '* was 
a ground for refusing assistance (e). 

Where a plaintiff described himself on his labels as 
"manufacturer and patentee," it was held that this was 
equivalent to describing the article as " patent," and the 
bill was dismissed, without costs (/). 

When a plaintiff used on his stopper labels with the 
words "Royal Letters Patent^" the explanation that he 
had for twenty-five years paid the stamp duty on " patent 
medicines," and that he was only continuing to use the 
labels he had had on hand when he discovered his medi- 
cines did not belong to that class, was not accepted as 
satisfactory, and his motion for an injunction to restrain 
an Imitator was refused (g). 

If, however, the plaintiff's trade is a perfectly honest 
trade, and the trade mark is a perfectly honest trade mark, 
the fact that the plaintiff has committed a purely collateral 
misrepresentation, by describing himself, though not in the 



(a) Morgan v. McAdam, 36 L. J. 
Ch. 228. 

(6) Leather Cloth CosJ* caseAl H. 
L. C. 523. 

(c) L. R. 8 Eq. 651. 

{d) See the observations on this 
case, in Leather Cloth Co, x.Lorsont, 



L. B. 9 Eq. 352. 

(e) Leather Cloth Cos.* ca^e, 33 L. 
J. Ch. 199 ; 11 H. L. C. 623. 

(/) Nixey V. Jtoffey, W. N. 1870, 
p. 227. 

(g) Lamplough v. BaXmer^ W. N. 
1867, p. 293. 
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trade mark itself, as "patentee," will not disentitle him to 
his remedy (a). 

With respect to trade marks not nsed before the passing word 
of the Trade Marks Registration Act, 1875, the improper ^^^^"^ 
use of the word " patent " will not in the future form a sub- 
ject for consideration, since that word will not be registered 
in connexion with such a trade mark (b), 

A penalty is assigned for the improper use of the name Penalty for use 
of a patentee, or designation of an article as patent, by 5 J^^^^*^" 
& 6 Wm. IV. c. 83, § 7 (c). 

By the Merchandise Marks Act, 1862, § 7 (d), a Merchandise 
penalty is imposed upon every one who shall mark, &c., ^^^^ ^^ 
upon any goods any word, Ac., for the purpose of falsely 
indicating such goods, or the mode of manufacturing them, 
or the ornamentation, shape, or configuration thereof, to be 
the subject of any existing patent, privilege, or copyright 

Under § 9, however, the use of the word "patent" 
and words of that class is not punishable under the 7th 
section, when used in such combinations as ''patent 
thread," in MarshaU v. Boss (e), or ''patent leather 
boots." 



Among the defences which have occasionally been set Xnoperative 
up in actions for infringement of trade mark, but without ^"^^^^ 
success, are the following : 

Ignorance of the plaintiflTs rights. This will not suflftce Ignoranoe. 
to prevent the issue of the injunction (/) ; although it may 
have the efTect of relieving the defendant from the neces- 
sity of accounting (g). 

Mere exaggerated statements of the merits of medical Puffing, 
or other compoimds on the part of the plaintiff, which do 

(o) Fardv.Foaer,Jj.'EL7Ch.611. 244; Oearyy. Norton, 1 DeG. & 

(6) See InstruGtionB. S. 9; Cartier y. Cariile, 31 Beav. 

(c) And aee Myert y. Baier, 3 H* 292 ; Eddtten y. Eddsten, 1 De G. 

k N. 802. X ft S. 185 ; Moet y. Coustan, 33 

{d) 25 & 26 Vict a 88. Beay. 578 ; and other cases, 

(e) L. B. 8 £q. 651. {g) EdeUtmv, EdeUten,uU wprd ; 

(/) Bwrgeu y. Hia$, 26 Beav. Moet y. Gouiton, vbi tuprd. 



136 



THB CIVIL BBHEDT. II. 



Equality in 
qtuJitj. 



Infancy. 



Colourable 
authority. 



Slight delay. 



Infringement 
by others. 



Immediate 
purchasers not 
deceived. 



No proof of 
actual decep- 
tion. 



not amount to frauds will not exonerate the defendant 
from the consequences of his own fraud (a). 

It is no defence to say that the spurious goods are equal 
in quality to the genuine ones, for the plaintiffs right is 
equally invaded (6). 

Infancy is no defence, for ''if an in&nt practises a 
fraud, he is liable for the consequences " (c), and he will 
be in the same position as an adult with respect to the 
payment of costs (c2). 

A fraud will not escape punishment by an authority 
being produced to use the name of a person having the 
same name as the plaintiff (e). 

The defendant will not escape by alleging laches on the 
part of the plaintiff in prosecuting his suit, if no greater 
delay has taken place than was requisite to obtain neces- 
sary evidence (/). 

Nor by showing that the plaintifi's trade marks have 
been infringed by others without his knowledge or 
acquiescence (g). 

Nor by proving that all the persons who bought from 
the defendant goods bearing the plaintift's mark were well 
aware that they were not of the plaintiff's manufacture (A). 

Nor by the absence of proof of actual deception or 
fraudulent intention, if in the opinion of the Court or 



[a) HoUoway v. HoUoway^ 13 
Beav. 209. But see the American 
cases, at p. 129, note (c). 

(6) Bhfdd V. Payne, 4 B. & Ad. 
410 ; EddsUn v. EdeUten, 1 De G. J. 
& S. 185 (per Lord Westbury, C. 
" It is not necessary, for the injunc- 
tion, to prove . . . that the credit 
of the plaintiff is injured by the sale 
of an inferior article. The injury 
done to the plaintiff in his trade by 
loss of custom is sufficient to 
support his title to relief ") ; Coaia 
V. HoUyrook, 2 Sandf. 686, R Cox, 
20 ; Taylor v. Carpenter , 1 1 Paige 
292 ; 2 Sandf. 603; R Cox, 45 
Partridge v. Menck, 2 Barb. 101 
X How. App. Cas. 558 ; R Cox, 72 



Coffeen v. Brunton, 5 McLean 256 ; 
R Cox, 132. 

(c) Per Sir T. Plumer, V.-C, in 
Cory V. Oertcken, 2 Madd. 49. 

(d) Chubb V. Ofriffiths, 35 Beav. 
127. 

(e) Meriden Britannia Co, v. 
Parker, 39 Conn. 450 ; 12 Amer. 
Rep. 401 ; Wo^^e v. Bamett, 24 
La. Ann. 97 ; 13 Amer. Bep. 111. 

(/) Lee \.Haley, L. R. 5 Ch. 155. 

(g) Ford v. Foster, L. R 7 Ch. 611 ; 
TayJar v. Ca/rpenter, 3 Story, 458 ; R 
Cox 14; PiOey v. Passett, 44 Mo. 
17a; R. Cox, 530. 

(h) Sykes v. Sykes, 3 B. & Cr. 
541 ; Eddsten v. EdeUten, 1 De 6. 
J. & S. 185. 
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jury there is such imitation as to be calculated to 
deceive (a). 



Discovery and Inspection. 

The plaintiff in a trade-mark case sometimes thinks it Dkoovery. 
advisable, for the purposes of his action, to obtain from 
the defendant a disclosure of certain particulars of his 
business, as, for instance, of the names of customers to 
whom the goods alleged to be marked with the plaintiffs 
trade mark have been sold, or, on whose account such goods 
have been conveyed. 

The principles on which this advantage is given or with- Principle on 
held are thus stated by Lord Hatherley, C. (6) : " The Court ^^**«iven. 
does not, when discovery is a matter of indifference to the 
defendant, weigh in golden scales the question of mate- 
riality or immateriality ; but where the nature of the dis- 
covery required is such that the giving of it may be pre- 
judicial to the defendant, the Court takes into consideration 
the special circumstances of the case, and whilst, on the 
one hand, it takes care that the plaintiff obtains all the 
discovery which can be of use to him, on the other, it is 
bound to protect the defendant against undue inquisition 
into his affairs. The question of materiality must be tested 
by reference to the case made by the plaintifiTs pleadings, 
and to what wiU be in issue at the hearing." 

" The more strict the Court is in compelling a full Not given 
answer, the more necessary it is that the Court should be "^^ oppres- 
vigilant in seeing that the process of the Court is not made 
use of in an oppressive manner " (c). Where, therefore, 
the L.JJ. were of opinion that the discovery asked was 
such as the plaintiff, even if he failed at the hearing, 

(a) Eddsten v. Eddsten, ubi supra; Cox, 132 ; Davis v. Kendall^ 2 R. L 

Cope V. EvaiMy L. R. 18 Eq. 138 ; 566, R. Cox, 112 ; and see Ch. 4, on 

Coats v. ffolbrook, ubi suprd ; Infringement. 
Taylor v. Carpenter ^ ubi suprd,; (6) i&bo»*e v. (7im»e»,L.R. 7 Ch. 94. 

Coffeen v. Brunton, 4 McLean, 516, (c) Per Sir C. J. Selwyn, L. J., in 

R. Cox, 82; S. C. 5 McLean, 256 ; R. Lockett v. Lockat, L. R 4 Ch. 341. 
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might yet afterwards use in a maimer prejudicial to the 
defendant, and were not satisfied that there was any real 
prospect of its being of material service to the plaintiff at 
the hearing, they reversed the order of the Duchy Court 
of Lancaster by which such discovery had been granted (a). 
Given when Qn the other hand, " the Court, while it takes care that 

necessary. ' ' 

no oppressive use is made of its forms of procedure, 
must take care that parties are not allowed to refuse dis- 
covery which they ought to make " (6). Where, therefore, 
a defendant, who, having been the agent in London of the 
plaintiff, an American sewing-machine maker, continued, 
after dismissal, to advertise himself as the plaintiff's 
agent, and to sell as ''the Howe Sewing Machine" 
machines not made by the plaintiff, and refused to give 
discovery of all the machines sold by Mm, with the prices, 
profits, names of purchasers, and other particular, on the 
ground that he would thereby disclose the names of his 
customers and the secrets of his trade. Sir J. RomiUy, 
M.R., held that the discovery might be extremely material 
to the plaintiff, and ordered it to be given (c). Again, 
where the plaintiff obtained an injunction against the 
defendants, and the defendants offered to submit to an 
injunction and pay costs, and then moved to stay pro- 
ceedings, the answer to the plaintiff's interrogatories not 
having yet been given, Sir W. P. Wood, V.-C, said 
that^he plaintiff had a right to ascertain the facts in his 
own way, by the answer of the defendants to his interroga- 
tories, and that until the defendants had put in their 
answer, it was impossible for the Court to say whether or 
not he had done rightly in rejecting the terms offered by 
the defendants. The motion was dismissed, with costs (d). 

{a) Carver v. PiiUo LeUe, L. R (6) Per Sir G. M. Giffard, L. J., 

7 Ch. 90. " If the Court sees that in Tkom^paon v. Dunn, L. R. 5 Oh. 

aU fair and le^timate purposes wlU 576. 

be answered by a restricted dis- '{c) Howe v. McKeman, 30 Beav. 

covery, it wiU so restrict it ; " per 647. 

Sir C. Hall, V.-C, in Orr v. Dia^r, (d) Ste^phma v. BreU, 10 L. T. N. S. 

L. R. 4 Gh. D. 92, commenting on 231. 
this case. 
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In Leather Cloth Go. v. Hirschfdd (a), a decree having ^^^^, 
been made directing the defendant to account for all/eW. 
goods sold by him with a particular stamp, it was decided 
by the same learned judge that the defendant was com- 
pellable to disclose the names of all persons to whom he 
had sold any such goods, and that if he could not say to 
which of his customers the stamped goods were sold, he 
was then (but not otherwise) compellable to disclose the 
names of all customers to whom he had sold goods which 
he would not swear positively were imstamped. 

In Orr v. Diaper (b) the plaintiffs discovered that the Action for 
defendants, who were shippers, had exported large 
quantities of goods packed and marked in imitation of 
others,, for certain persons unknown. Being unable to 
discover the infringers, they applied to the defendants for 
discovery, and this being refused, instituted an action 
against them, in which discovery was prayed. The 
defendants having demurred, on the ground that no relief 
was prayed or intended to be prayed against them. Sir 
C. HaU, V.-C, held that the fact that the plaintiffs required 
the information for the purposes of an action against the 
infringers was sufl&cient, without their intending to bring 
an action against the shippers, and granted the discovery. 

By the Merchandise Marks Act, 1862 (c), any person Dwcovery 
who has sold, &a, any goods marked with a spurious trade ^a^dise^'" 
mark, is bound, within forty-eight hours after delivery Marks Act. 
of a demand in writing, to give full information in writing 
of the name and address of the person from whom he 
obtained the goods, and of the time when he obtained 
them. In case of refusal, a justice of the peace may 
summon and fine the person refusing, and such refusal is 
primd fade evidence that the person refusing was 
acquainted with the illegal circumstances. 

Again, by sect. 21, the Court or a judge is empowered, inspection. 

(a) 1 H. & M. 295. (c) 25 & 26 Vict c. 88, § 6. 

(6) L. R. 4 Gh. D. 92. 
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in a ti'ade mark case, ^* to make such order as such Court 
or judge shall think fit for the inspection of every or any 
manufacture or process carried on by the defendant in 
which any such forged or counterfeit trade mark, or any 
such trade mark as aforesaid, shall be alleged to be used or 
applied as aforesaid, and of every or any chattel, article, 
and thing in the possession or power of the defendant 
alleged to have thereon or in any way attached thereto any 
forged or counterfeit trade mark, or any trade mark 
falsely or wrongfully applied, and every or any instrument 
in the possession or power of the defendant used or in- 
tended to be or capable of being used for producing or 
making any forged or counterfeit trade mark, or trade 
mark alleged to be forged or counterfeit, or for falsely or 
wrongfully applying any trade mark ; and it is provided 
that any person who shall refuse or neglect any such order 
shall be guilty of a contempt of court." 
Inspecfaon In HefMicssy V. Bohmann (a). Sir R Malins, V.-C., 

tare Act ^ granted inspection under Supreme Court of Judicature 
Act, 1875, Order LU., rule 8. 



Accovmi. 

Account A most important part of the remedy given in Equity 

for the infringement of the rights of the owner of a trade 

mark is the account of the profits, by which such profits 

as have been dishonestly acquired by a defendant by 

means of the reputation of another are restored to the 

plaintiff, whose they ought to have been at first The 

principle is the same as where a man is made to account 

for the profits which he has improperly received, arising 

from the fraudulent manufacture of a secret medicine (6), 

or the publication of a newspaper (c). 

Incident to " The liability to account for the profits is incident to 

injunction. ^^iq injunction " (d), and " on authority and principle it is 

la) W. N. 1877, p. 14. (c) CHMett v. Read, 9 Mod. 469. 

lb) Oreen v. Folgham, 1 S. & S. {d) Per Sir J. Eomilly, M.R, in 

398/ OarUer v. CarUle 31 Beav. 292. 
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clear that if a man manufactures goods and knowingly 
marks them with the trade mark of another person, he is 
accountaWe for the profits so made " (a). 

So long as .the defendant is aware that he is using a Wherever 
trade mark which is not his, the fact that he does not ig ^ged. 
know to whom the trade mark which he has copied 
belongs, does not in the slightest degree affect the right of 
the owner to an injunction and an account of profits (6). 

If, however, the defendant has marked goods, or sold Except where 
them already marked, in ignorance that he was using a known to be a 
trade mark at all, although the plaintiff will be entitled *^^® ^^^ 
to his injunction, he will not be entitled to an account, 
except in respect of any user by the defendant after he 
becaiieawaxe of the prior ownership (c). 

In many cases the main object of the action is to obtain Account aome- 
the injunction, the account being of very secondary ij^J^^'^^- 
portance (d), and occasionally the injury suffered by the 
plaintiff, and the profits received by the defendant, have 
been so small that the account has not formed part of the 
relief awarded, so that the old rule that the injunction was 
subordinate to the account (e) no longer holds good. 

As a plaintiff may be disentitled by reason of his own No account 
laches to his injunction, so he may be disentitled by the ^^®^ ^^^^ 
same reason to the account of profits. If he permits the 
defendant to continue his infringement for a prolonged 
period, he will not then be allowed to treat him as his 
salesman, and claim an account (/). 

Where a defendant offered, among other things, to ac- Offer of sub- 
count for profits, but the plaintiff, declining the offer of 
submission, insisted upon his own terms, including an ac- 
count, the Court granted the account, but only upon the 

(a) Per Sir J. Romilly, M.R, in (d) Bamett v. Leuchara, 18 L. T. 

Moet V. Cotiston, 83 Beav. 678. N. S. 495 ; ShvpivrigJU v, ClemenUf 

{b) CaHier v. CaHik, vhi suprd; 19 W. R. 699, &c. 
Moet V. Couston, uhi auprd,* (c) Ddond/re v. ShaWj 2 Sim. 237. 

(c) Eddsten v. EdeUten 1 De G. (/) Beard v. Tirnier, 13 L. T. N. 

J. &S. 186; Moet v. Couston, 33 S. 746; Harrison v. Taylof, 11 

Beav. 678, Jur. N. S. 408. 
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plaintiff's request, and at his peril in respect of costs, in 
case it should turn out that the account furnished by the 
defendant of his own accord was accurate (a). 

In Dent v. Tv/rpin (6), where a defendant had infringed 
a trade mark, which had become by devise the property of 
two different persons, and those persons brought distinct 
actions against the defendant, the prayer in each case 
including an account and payment of such share of 
the profits as should be shown to be attributable to the 
individual plaintiff's share, it was held that such an account 
a nd payment could be granted. 

As to the extent of the account, it will not be given for 
a period of more than six years before the commencement 
of the action, and it will not include every species of profit 
made by the defendant during that period, but only so 
much as is properly attributable to the use of the plaintiff's 
trade mark (c). If the defendant was at first ignorant 
that he was using a trade mark, the account will commence 
from the date when he became aware of that fact (d) ; and 
where the defendant had himself been guilty of misrepre- 
sentation, and the defendant's business was carried on on so 
much larger a scale than the plaintiff's as to render it impos- 
sible to suppose that the use of the plaintiff's mark had alone 
brought the defendant his customers, the account was only 
given from the date of filing the bill, and not earlier (e). 

The acceptance of an account of profits by the plaintiff 
operates as a condonation of the infringement, so that a 
plaintifif must elect between the accoixnt and an inquiry 
as to damages, but cannot claim both (/). 



Damages. 



Damages, 
It is in the option of a successful plaintiff in a trade-mark 



(o) Nunn v. D*Albuquerquef 84 
Beav. 595. 
(6) 2J. &H. 139. 
(c) Cartierv, CarlUe, 81 Beay. 292. 
{d) Moet Y. ChmsUmy 88 Beav. 



578 ; Edeltten v. Eddstm, 1 DeG. 
J. &S. 185. 

(e) P<yrd v. Fost&r, L. K 7 Ch. 611. 

</) Ndl$(m V. BetU, L. R. 5 H. 
L. 1. 
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action to elect between an account of profits and an inqniiy 
as to damages, althongb, as before stated, he cannot have 
both (a) . Damages being the appropriate remedy at Com- 
mon Law, while the account of profits was peculiar to 
Equity, the result, and probably the cause of the great 
majority of trade-mark cases being brought into Equity, 
has been that an account has been commonly awarded and 
not damages. This has been the case notwithstanding 
that the Courts of Equity have had the power of giving 
relief in the shape of damages (6), since in most cases the 
account forms the most convenient remedy. 

Some of the remarks made in reference to the account When givcD. 
apply in respect of damages : thus, the defendant is liable 
in damages for improper user of what he has reason to 
know, or suppose to be, a trade mark, though he may be 
ignorant of the owner ; but not for use of a mark which 
he did not know to be a trade mark at all (c). 

-For damages to be recovered, it is not necessary that Spedal 
special damage should be proved ; it is suflScient to show n^be proved, 
that the plaintiffs right has been invaded, in which case 
some damages, even if only nominal, will be given (d). 

The measure of damages which can be recovered when Meaaureof 
special damage is proved is not yet clearly settled by au- *^^^ 
thority ; but in Leather Cloth Co. v. Hirschfeld (e), it was 
held by Sir W. P. Wood, V.-C, that it would not be assumed 
in the absence of evidence that the amount of goods sold by 
the defendant under the fraudulent trade mark would have 
been sold by the plaintiff but for the defendant's unlawful 
use of the plaintiflTs trade mark, for how could the Court 
assume that the persons who bought what the plaintiff 

(a) NeiU(m y. BeUs, L. B. 5 H. Beay. 292 ; Moet v. CmuUm, 33 

L. 1. Beav. 678. 

(6) ThuB, inquiries as to damages {d) Blofdd v. Payne, 4 B. & Ad. 

were given in Cheavin y. Walker, 410 ; and see Sykes v. Sylces, 3 B. & 

L. B. 6 Ch. D. 850-61 ; and Gravdey Cr. 541; Moriwn v. Salmon, 2 Scott, 

y. Winckegter, Seton, 4th ed. 257. N. R 449 ; 2 Man. & 6. 385 ; and 

(c) Eddsten, y. EddsUn, 1 De G. cases at p. 99, n. (&). 

J. & S. 185 ; Ckvrtier y. CarlUe^ 31 (e) L. R 1 Eq. 229. 
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Offer of sab- 
misaioiL 



Merchandise 
Marks Act 



averred were inferior articles, at an inferior price, would 
necessarily, if they had not done so, have bought the 
superior articles at the higher prices (a). 

Where a defendant offered submission in terms which 
were rejected by the plaintiff, the latter was allowed an 
inquiry as to damages at his own risk (6). 

By sect. 22 of the Merchandise Marks Act, 1862 (c), a 
person who forges a trade mark, or applies a forged trade 
mark to goods for the purpose of sale, or in any other of 
certain specified ways attempts to pass off spurious goods 
as genuine, is liable in damages to every person aggrieved 
by such wrongful acts. 



Oeneralrole 
as to costs — 
f oUow event. 



Sometimes 
otherwise. 



Costs, 

I 

The same general principles on which costs are given in 
other cases prevail in those in which a question of trade 
mark is at issue. Thus, the primary rule is that costs 
follow the event ; that is to say, that where a plaintiff 
succeeds, he will get his costs (cZ); where he is unsuccessful, 
he will have to pay costs (e). And the fact that merely 
nominal damages have been awarded will not deprive a 
successful plaintiff of his right to his costs, since a question 
of his right has been involved (/). 

Costs, however, being in the discretion of the Court, the 
Court will, under some circumstances, grant the injunction, 
but without costs, as where the plaintiff has persisted in 
litigation which had become unnecessary (g). On the 
other hand, while the relief claimed by the plaintiff is 



(a) See, however, Cfraham v. Plate, 
40 OaL 593, 6 Amer. Hep. 639. 

(6) Tonge v. Wa/rd, 21 L. T. N. 
S. 480. 

(c) 26 & 26 Vict. c. 88. 

(d) ChcbpptU V. Davidson, 2 K. & 
J. 123 ; Farina v. SUverlock, 1 K. 

6 J. 609 ; 6 De G. M. & G. 214 ; 4 
K. & J. 650 ; CoUina Co. v. Walkerj 

7 W. R. 222 ; EdeUten v. Eddstm, 
1 De G. J. & S. 185 ; McAndrewv, 
Batsett, S3 L. J. Ch. 561. 



(«) WooUam v. Eatdiff, 1 H. & 
M. 269 ; WiUiam v. 0«6ome, 13 L. 
T. N. a 498 ; Morgan v. McAdam, 
36 L. J. Ch. 228 ; Bags v. Dawher, 
11 L. T. N. S. 626. 

(/) Morison v. Salmon, 2 Scott, 
N. B. 449 ; 2 Man. & G. 385. 

{g) MiUingUm v. Fox, 3 My. & 
Or. 338 ; Moet v. Constan, 33 Beav. 
578 ; Hudson v. Bennett, 12 Jur. 
N. S. 519. 
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refused, the defendant may still be left to pay his own 
costs, as where the plaintiff has lost his remedy by lapse of 
time (a), or improper use of the word " patentee (b),'* or other 
similar reasons(c), the defendant's fraudulent intention being 
evident, or, more commonly, where the defendant's con- 
duct, though not so clearly fraudulent as to entitle the 
plaintiff to an injunction, has yet been so suspicious and 
uncandid as to call for some punishment (c?). In some 
cases the costs of interlocutory proceedings will be made 
costs in the cause, as where, on motion for injunction, the 
plaintiff faHed on the score of delay (e). Where a respondent 
appeared at the hearing of an appeal, after having received 
notice from the appellant that no alteration would be 
asked in the order in the Court below, with respect to his 
costs, which the appellant had been ordered to pay, that 
respondent was left to pay the costs of such appear- 
ance (/). If a plaintiff makes charges which he is unable 
to substantiate, he may obtain an injunction with costs, 
and yet have to pay all costs occasioned by the making of 
that charge (g). In the same way, if a plaintiff insists upon 
having an account taken, after the defendant has given 
full information, the plaintiff will have to pay the costs of 
that account, if it turn out to have been unnecessary (h). 

Where wharfingers were in possession of wines spuri- CoBts given 
ously branded, and resisted an action by the injured party ^^^ ^ 
by setting up a claim to a lien on the wines, they, as well 
as the actual offender, were ordered to pay costs (i). 



(a) Rodgers v. Rodgers^ 31 L. T. 
N S 285 

\h) Nixey v. Eoffey, W. N. 1 870, 
p. 227. 

(c) E.g. Fetridge v. Wdls, 18 How. 
Pr. K. 385 ; R. Cox, 180. 

(d) Edgington v. EdgingtoUf 11 L. 
T.N. S. 299 ; Bass v. Dawher^ 19 
L. T. N. S. 626 ; Ainmorth v. 
Walmsley, L. R. 1 Eq. 518 ; Wylam, 
V. Clarke, W. N. 1876, p. 68; 
Rohincau v. Charbonncl, \V. N. 
1876, p. 160. 

(e) Isaacson v. Thompson, 20 



W. R. 196. And see Brooh v. Evans, 
2 L. T. N. S. 740 j WaUU v. WaMU, 
4 Dr. 458. 

( / ) Upmann v. ElkaUy L. R. 7 
Ch. 130. 

{g) Pierce v. Franks, 1 6 L. J. 
Ch. 122 ; Sta/ndish v. WhUweU, 14 
W. R. 512 ; Wylam v. aarke, W. 
N. 1876, p. 68. 

{h) Nunn v. JX Albuquerque, 34 
Beav. 595. 

(i) Mod V. Pickering, W. N. 
1877, p. 193. 
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Costs in case of Qiie of the main objects which the Court has in view in 

compromise. , . r u • • j- i.- • «x 

the exercise of its jurisdiction is " to repress unnecessary 
litigation, and to keep litigation within those bounds 
which are essential to enable the parties to vindicate and 
establish their rights " (a). When, therefore, " a plaintiff, 
immediately after the suit is commenced, is oflfered and 
may obtain all he seeks, and still thinks proper to go on 
with his suit, the Court may give him his decree, but will 
not give him the costs of the suit so unnecessarily pro- 
secuted " (6). The defendant is, however, the aggressor, 
since the litigation has been first occasioned by his un- 
warrantable interference with the plaintiff's rights in 
respect of his trade mark, and this is equally the case 
whether the aggression was made with knowledge or in 
ignorance of those rights of the plaintiff. The defendant 
must therefore offer all the plaintiff has a right to obtain, 
and the offer must include all the costs which have been 
occasioned by his improper conduct (c). A plaintiff 
whose rights have been attacked is not bound to rely on 
the assurance of his assailant that the act will not be 
repeated, but is entitled to the protection of an injunc- 
tion (d). 
Costs of unne- Where in a patent case an injunction was granted, the 
troTSrown^on defendants having previously promised to commit no 
party causing father infringement and to pay the costs of preparing the 
biU, Sir J. L. Knight Bruce, V.-C, gave the plaintiffs their 
costs at the hearing, since the defendants ought to have 



(a) Per Lord Cottenham, C, in 
MiUinf/ton v. Fox, 3 My. & Cr. 338. 

(6) Per Sir .T. Wigram, V.-C, in 
Colbum V. SimmSy 2 Hare, 560, 
commenting on Millington v. Fox ; 
and Bee Mc Andrew v. Bassett, 33 
L. J. Ch. 561 ; Hudson v. Bennett^ 
12 Jur. N. S. 619 ; Upmann v. 
Efkan, L. R. 12 Eq. 140, 7 Ch. 
3 30 ; WiVlanis v. Oshorne, 13 L. T. 
N. S. 498. 

(f ) Fm'hlla v. Wdhr, 2 Pv. & M. 
247 ; Kdhj v. Hooper, 3 Y. & C. 
197 ; Geary v. Norton, 1 De G & S. 



9 ; Burgess v. Hills, 26 Beav. 244 ; 
Burgess v. Hately, 26 Beav. 249 ; 
Wallis V. Wallisy 4 Dr. 458 ; CoUins 
Co. V. Walker, 7 W. K. 222 ; Moet 
V. Couston, 33 Beav. 678 ; Nunn v. 
D* Albuquerque, 34 Beav. 696 ; Coais 
V. Holbrooh, 2 Sandf. 686 ; R. Cox, 
20. 

{d) Geary v. Norton, 1 De G-. & 
S. 9 ; Rouih v. Webster, 10 Beav. 
561 ; Tonge v. Ward, 21 li. T. N. S. 
480; Coats v. Uoihrook, 2 Sandf. 
586 ; R. Cox, 20. 
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offered, on the injunction being obtained, to pay all costs 
up to that time (a). The same result followed where a 
defendant, who had offered to pay the taxed costs as 
between party and party, but refused to pay them as 
between solicitor and client, put in his answer, and then, 
the plaintiff offering to accept the costs as between party 
and party, declined to pay the costs of the answer (6). 

Where a plaintiff company succeeded on the question Apportion- 
of imitation of labels and wrappers, but failed as to trade ^^^ 
mark, the plaintiffs were given their costs up to the 
motion for injunction, each party having to bear his own 
after that (c). 

It seems that a person whose trade mark has been Notice to 
infringed should give notice to the infringer of his inten- ""g®'^* 
tion to take proceedings, so as to give him an opportunity 
of explaining his conduct or submitting (d) ; and that, a 
fair offer being made, he shotdd not hasten to incur need- 
less expense (e), or he may in either case be punished in 
respect of costs. Lord Romilly, M. R., was, however, of 
opinion (/) that the defendant having been the aggressor, 
the plaintiff would be justified in filing his bill, without 
making any application to the defendant ; and in Upmann 
V. ElJcan (g) he indicated his adherence to the same view, say- 
ing that he did not mean to lay down that the person whose 
trade mark had been imitated might not file a bill without 
making any enquiry at all. 

A plea of infancy will not excuse an infant infringer infancy does 
from paying the costs which his conduct has occasioned (A), ^q^j^ coste 

A person who has induced another person to manu- costs occa- 
facture for him goods marked with the trade mark of a siojied to a 
third person is liable to repay to the person he has made defendant's 

, _, fraud, 

(o) Geary v. Norton, ubi suprd, (/ ) In Burgess v. Hatdy, 26 Beav. 

(6) Kdly V. Hoojpery 1 Y. &C. 197. 249. And see Coats v. HoJhrooh, 2 

(c) Compagnie Laferme v. Hen- Sandf, 586 ; R. Cox, 20. 

dricJcx, M. R. July 20, 1876. {g) L. R 12 Eq. 140 ; L. B. 7 

(d) Chajypea v. Davidson, 2 K. & Ch. 130. 

J. 123 ; WaUia v. WaUis, 4 Dr. 468. {h) Cvry v. Gertckm, 2 Madd. 

(€) WWmm V. Osborne, 13 L. T. 49 ; Chubb v. Griffiths, 35 Beav. 127. 
N. S. 498. 

L 2 
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the instrument of his fraud the cost of legal proceedings 
brought about by the infringement, including any sum 
which that person may have reasonably paid to com- 
promise the matter (a). 

(a) Diaum t. Fawcui, 3 Ell. & EIL 587. 






CHAPTER VIIL 

CASES ANALOGOUS TO THOSE OF TBADE MARK. 

In addition to the cases in which there has been an in- Cases not 
fringement of trade mark properly so called, a variety of J^^Ja^^' 
cases have been decided in which the Court has restrained 
the practice of fraud by one person at the expense of 
another, the means adopted to perpetrate the fraud resem- 
bling to some extent the infringement of a trade mark, but 
yet being distinguishable therefrom. 

A trade mark is a highly technical matter, and for there Cases of trae 
to be an infringement of trade mark there must be a valid ^^^ 
trade mark in existence; that is to say, there must not only 
be such a device in existence as is capable of forming a 
trade mcwk, but it must be actually attached to vendible 
articles in the market (a), or must, at least, if first used 
since the Trade Marks Act of 1875, be properly registered 
under the^ Registration Acts (6). 

Where, however, there has been a representation that Cases not of 
one thing is another, by means of which one person has m^k!™^^ 
secured custom intended for another, so that both the pur- 
chaser and the genuine trader have been defrauded, there 
the Court will interfere and protect the right of both 
parties to trade freely without fraudulent deceptions, 
although the fraud has taken another form than that of 
imitating a trade mark. 

(a) McAndmo v. BasteU, 83 L. J. (6) See the Registration Act of 

Cb. 561 ; MaaevKa v. Hogg, L. R. 2 1876, 89 & 40 Vict. c. 33. 
Ch, 807. 
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Trade name. An important class of cases of this description consists 
of cases in which there has been a wrongful assumption by 
one person or firm of the trade or firm name under which 
a reputation has been gained by another person or firm, 
and which has therefore become a very important part of 
the goodwill of the business of such person or firm (a), 
although when used as a name, and not as a mark on 
vendible goods, it is not used as a trade mark. The imi- 
tation of such a name falsely represents not merely a 
certain class of goods, but the entire business to be that of 
one not the true proprietor. 

"In this country," says Lord Chelmsford (6), "we do not 
recognise the absolute right of a person to a particular 
name, to the extent of entitling him to prevent the 
assumption of that name by a stranger. The right to the 
exclusive use of a name in connexion with a trade or 
business is familiar to our law ; and any person using that 
name, after a relative right of this description has been 
acquired by another, is considered to have been guilty of a 
fraud, or at least of an invasion of another's right, and 
renders himself liable to an action, or he may be restrained 
from the use of the name by injunction." 

Fraud muBt be For an action to restrain the use of a trade name to be 



No exoludve 
right in name 
apart from 
busineM. 



proved. 



successful, fraud must be proved : there is no question of 
goods despatched about tlie world with a false indication of 
origin. In a case of this description it was said by Sir W. P. 
Wood, V.-C. (c), that "the Court must not only be satisfied 
that the course which had been taken by the defendants 
had been calculated to deceive the public, but that it had 
been represented to them by the plaintifis as having that 
effect. If, after such representation, the defendants per- 
sisted in continuing the use of the name in the same 
manner, then, on the plaintiffs bringing the case before the 



(a) Per Wood, V.-C, in CfmrUm v. 
DottglaSf Johns. 174. 

(6) Du Boulay v. Du Boulay, L. 
R 2 P. C. 441. 



(c) William V. Osborne, 13 L. T. 
N. S. 498. And see Mc Andrew v. 
B<M8eU, 33 L. J. Ch. 561. 
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Court, the Court would be justified in saying that that 
whichwas not fraudulent at first became so by the defend- 
ants persisting in the same course, and that therefore the 
plaintiffs would be entitled to the relief they claimed." 
The principle is, not that there is property in the name (a), 
but that it is a fraud on the part of one person to attract 
to himself the custom intended for another, by a false re- 
presentation, direct or indirect, that the business carried 
on by himself is identical with that of the other person by 
whose ability and exertions the name has acquired the 
reputation it possesses (6). The question is not whether 
the defendants' business is represented as being similar to 
the plaintiffs', but whether it is represented as being that 
very identical business (c). 

When the name which is alleged to have been imitated Name of com- 
is that of a company, and is composed of such words as are ^^^^' 
in ordinary use in the language, very clear evidence indeed 
of fraud will be required for an action for infringement to 
be successful. Thus, where a bill was filed by The London 
and Provincial Law Assurance Society against The London 
and Provincial Joint Stock Life Assurance Company (d), 
the injunction was refused, an action at law being directed ; 
and in suits by The Colonial Life Assurance Company 
against The Home and Colonial Assurance Company, 
Limited (6),and by The London Assurance Company against 
The London and Westminster Assurance Corporation, 
Limited (/), the injunction was simply refused. Where 



(a) In Singer Manufacturing 
Co.Y. Kirnballf Court of Session 
Cas. 3rd Series XI. 267, the Scotch 
Court appears to have held that 
there was some sort of right of pro- 
perty in the name of a company ; 
but in Singer Manufacturing Co. 
V. WiUon, L. R. 2 Ch. D. 434, the 
English Courts refused to follow 
that decision. And see per Sir 6. M. 
Giflfard,V.-C., in Boulnois v, Peake, 
W. N. 1868 p. 95. 

(h) Lee v. JSToZey, L. R 6 Ch. 165. 



(c) CruttweU v. LyCy 17 Ves. 335 ; 
Churtonv. Douglas^ Johns. 174. 

{d) London and Provincial Law 
Assurance Society v. London and 
Provincial JoinA Stock Life Assur^ 
ance Co., 17 L. J. Ch. 37. 

{e) Colanial Life Assurance Co, 
V. Home and Colonial Assurance Co., 
33 Beav. 548. 

(/) London Assurance Co. v. Zon- 
don and Westminster Assurance Cor- 
poration, 32 L. J. Ch. 664. 
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a bill was filed by a person representing The London 
Manure Company, against another person representing 
The London Patent Manure Company (a), the Vice- 
Chancellor of England, on motion to dissolve an in- 
junction, held that the defendants' circulars were clearly 
firaudulent imitations of the plaintiffs*, but dissolved the 
injunction, and sent the case to a jury for the purpose of 
deciding whether the plaintiffs' user of their title had 
been sufficiently long. In Latcson v. The Bank of London 
(h), a case at Common Law, the plaintiff was defeated on 
the ground of a want of averment in the declaration that 
he was a banker or had ever carried on that business ; 
Willes, J., however, remarked that " he was not prepared 
to say that the defendants would not be liable, if the 
cause of complaint were properly alleged." In Lee v. 
Haley (c), the plaintiffs were coal merchants, trading 
under the name of The Guinea Coal Company, and having 
their business premises at No. 22, Pall Mall. The defend- 
ant had been in their service as manager, and on leaving 
them set up in business at Beaufort Buildings, Strand, 
under the name of The Pall Mall Guinea Coal Company. 
From Beaufort Buildings he removed to No. 48, Pall MalL 
In that case fraud was held to be proved, and the injunc- 
tion was granted, but there being no property in the name, 
and the Court being of opinion that the only reasonable 
chance of successful deceit depended upon the residence 
of the defendant in Pall Mall, the injunction against the 
user by the defendant of his trade name as above was 
restricted to Pall Mall. Where a plaintiff company sold 
white lead in kegs marked " Brooklyn White Lead Com- 
pany," or "Co.," and the defendant, who had formerly 
marked his "Brooklyn White Lead, pure, 100 lbs.," changed 
the name to " Brooklyn White Lead and Zinc Company," 
it was held that, though he was entitled to continue to 

{a) Purser v. Brain, 17 L. J. (6) 18 C. B. 84. 

Ch. 141, (c) L. R. 6 Ch. 155. 
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mark his goods " Brooklyn White Lead and Zinc," he had 
no right to add " Company " or " Co." (a) 

By sect. 20 of the Companies Act, 1862 (6), it is enacted The Com- 
that "no company shaU be registered under a name^t"^"*' 
identical with that hy which a subsisting company is 
already registered, or so nearly resembling the same as 
to be calculated to deceive, except in a case where such 
subsisting company is in the course of being dissolved, 
and testifies its consent in such manner as the registrar 
requires ; and if any company, through inadvertence or 
otherwise, is, without such consent as aforesaid, registered 
by a name identical with that by which a subsisting com- 
pany is registered, or so nearly resembling the same as to 
be calculated to deceive, such first-mentioned company 
may, with the sanction of the registrar, change its 
name " (c). 

If the trade name which has been imitated is that of Name of 
an individual, and this has been assumed by another per- ^ 
son of diflferent name, little is required to prove the fraud. 
In fact, the assumption of another's name is almost suffi- 
cient proof if taken alone (d). 

Sometimes the plaintiflTs name is itself an assumed or AseRuned 
fanciful one ; thus the use of the name " Christy's Min- "*™^ 
strels " has been restrained (e) ; and in lacmcsorh v. 
Thompson (/) the plaintiflF kept a millinery establish- 
ment, as " Madame EUse/' which being imitated by the 
defendant, an injunction would have been awarded, had 
not the plaintiJBF's owd delay disentitled her to relief. 

(a) Brooklyn White Lead Co. v. wood Manufacturing Co., 37 Conn. 

Magury, 25 Barb. 416 ; R. Cox, 210. 278 ; 9 Amer. Rep. 324 ;,BatcheUors 

And see ChurUm v. Douglas, Johns. v. BatcheUor Manufacturing Co., 12 

174. Amer. £ep. 414 n., as to imitation 

{b) 25 & 26 Vict c. 89. of names of companies. 

(c) In Newby v. Oregon Central {d) Per Sir G. J. Turner, L. J., 

Railway Co., 1 Deady, 609, 9 in Burgess v. Burgess, 8 De Gr. M. 

Amer. Hep. 331 n., the adoption of & 6. 89. See Binninger v. WdtUes, 

the name " The Oregon Central 28 How. Pr. R. 206 ; R. Cox, 318. 
Railway Co." was restrained, there (c) Christy y. Murphy, 12 How. Pr. 

being a subsisting corporation of R. 77 ; R Cox, 164 ; Montague r, 

that name. See also Holmes, Booth Moore, Seton, 4Ui ed. 238. 
4- Haydens v. Holmes, Booth 6s Au- (/) 20 W. R. 196. 
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Man's own 
name. 



Evidence of 
frand. 



Deceptive 
circulars. 



In some cases the use of a man's own name may be 
such as to deceive, and where this is so the person aggrieved 
is entitled to obtain an injunction against such use of the 
name (a), but he must prove clearly the fraudulent intent, 
and ^ it is a question of evidence in each case whether 
there is false representation or not " (6). 

Such evidence was supplied in one case (c) by a removal 
by the defendant into the neighbourhood in which the 
plaintiff was carrying on his business, and the addition of 
"and Co. " to the name, " H. Full wood," the plaintiff's trade 
name being ** R J. Full wood & Co." In another case (d), 
the defendant, who had sold his business and the goodwill, 
including the name, " John Douglas & Co./' recommenced 
business, and employing the three managing men of his 
former business, styled his new business, " John Douglas 
& Co.," and sent round circulars informing the public that 
his firm was so well known that it was unnecessary to say 
anything about it ; thus, in fact, " representing himself to 
be the owner of that which he had sold." So, too, it was 
held to be fraud for a person who had recently come into 
the neighbourhood of the " Carriage Bazaar " in Baker 
street, and set up a " Carriage Repository," to change that 
name to " The New Carriage Bazaar," with some incorrect 
additions (e). 

Again, a fraudulent intention may be shown to exist by 



(a) Churton v. Douglas^ Johns. 
174 ; BurgtM v. Burgestf 8 De G. 
M. & G. 89 ; FvUwood v. FuUtoood, 
W. N. 1873, pp. 93— 186;' JJoKo«wy 
V. HdUoway^ 13 Beay. 209 ; Holmes 
V. ffolmea, 37 Conn. 278 ; 9 Amer. 
Bep. 324 ; OiUia v. BaU, R Cox, 
696. See Christie v, Christie^ W. 
N. 1873, pp. 8 -70. 

(6) Per L. J. Turner, in Burgess 
V. Burgess^ ubi suprd, 

(c) FuUwood V. FiUlwood, W. N. 
1878, pp. 93 — 185. And see Glen d: 
Hall Manufacturing Co. v. ffaUf 16 
Sickels, 226. Where Robert Minton 
Taylor, formerly a member of the 
firm of Minton,Hollins & Co., set up 



for^himself as Bobert Minton Taylor 
& Co., and, on being threatened with 
legal proceedings, undertook to trade 
only as Kobert Minton Taylor, it 
was held that a purchaser of B. M. 
Taylor's business could not carry it 
on under the style of " The Minton 
Brick and Tile Co. : " Campbell v. 
MoUins, H. L. April 26, 1877. 

(d) Churton v, Douglas, Johns. 
174. But see the American case of 
Howe V. Searing, 10 Abb. Pr. R 
264 ; B. Cox, 244. 

(c) Boulnois v. Peake, "W. N. 1868 
p. 95. And see Qlen <Ss Hall Manu- 
facturing Co, V. HaU, 16 Sickels, 
226. 
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the production of deceptive circulars so framed by the 
defendant as to represent his business to be identical with, 
or a continuation of that carried on by the plaintiff; and 
such a fraud will be restrained (a). 

So, too, one person will not be allowed to defraud Opening 
another by opening letters addressed to him, and executing 
orders intended for him (6). Where, however, various 
acts of misrepresentation by the defendant were alleged, 
pointing to an intention to simulate the plaintiff, but only 
one case was made out, in which the defendant had opened 
a letter addressed to the plaintiff, answered it in his own 
name, and endeavoured to obtain the custom offered by 
that letter to the plaintiff, it was held that, though this 
raised grave suspicion of the defendant's motives, yet it 
was not sufficient ground for an injunction. The defend- 
ant, however, was refused his costs (c). 

Nor will fraud be permitted to be perpetrated under Fraudulent 
cover of a partnership got up for the purpose of fraud (d). P*^*^®" P* 

On the sale of the goodwill of a business, the vendor, Vendor of 
in the absence of a special stipulation on the point, retains r^^en<»^ 
the right of recommencing business, even in his own l>'Mme8s. 
name, however similar that may be to the trade name of 
the business the goodwill of which has been sold; pro- 
vided that he scrupulously abstains &om doing anything 
to induce the public to believe that his new business is 
in fact the old one which he has sold. If, however, he does 
anything calculated to induce the belief that his new 
business is not merely similar to, but is identical with the 
old one, the purchaser of the old business is entitled to 
restrain him by injunction (e). 

(a) Chtvrton v. Douglas, Johns. Coreorarij tb. 257. 
174 ; Stevens v. Paine, 18 L. T. N. {e) EdgingUm ▼. EdgingUm, 11 

S. 600 ; Purser v. Brain, 17 L. J. L. T. N. S. 299 
Ch. 141 ; Christie v. Christie, W. {d) Croft v. Day, 7 Beav. 84 ; 

NAS73,'pp,S'-70', BvrrawsY.Foster, Dence v. Mason, W. N. 1877, p. 

Seton, 4th ed. 267 ; Qravdey y. 28 ; Holmes t. Holmes, 37 Conn. 

Winchtster, ib.; SeUby v. Anchor Tube 278 ; 9 Amer. Rep. 324. 
Co,, W. N. 1877, p. 191. (c) CruUweU v. Lye, 17 Ves. 336 

(6) ScheOe v. BraJcdl, 11 W. R. ChurUyn v. Douglas, Johna 174 

796 ; Seton, 4th ed 253 ; WiU v. Johnson y. HeUeley, 34 Beav. 63 
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Dissolution of On the dissolution of a partnership, if the whole con- 
^ ^' cem and the goodwill are sold, the trade name is sold with 

it (a). But if the partners merely divide the partnership 
assets, and there are no express stipulations in the articles 
as to the disposal of the trade name, then each is at liberty 
to use the old name just as the partnership did before (b) ; 
at all events, if no injury will be thereby caused to a 
partner whose name the firm have used (c). If, again, on 
the dissolution of partnership, one partner takes over the 
whole concern by arrangement, he must compensate the 
other partner for his interest in the trade name (d), and 
the retiring partner is at liberty to set up a similar business 
in his own name, even on adjoining premises (e). 
Scou V. Scott. In 8eott v. Scott (/ ), R & W. Scott carried on business 
in partnership at Nithsdale, and Glasshouse Street, Regent 
Street, as " E. & W. Scott." The partnership being dis- 
solved, the agreement for the dissolution contained no 
stipulation by either party not to continue the business, 
but neither of the parties was to use the name of the 
firm, except so far as might be necessary for. winding up 
the partnership affairs. W. Scott retiring from the 
business, and setting up for himself in the neighbour- 
hood of Nithsdale, R Scott retained the business pre- 
mises of the late firm, and made them over with his 
business to the defendants, Scott & Nixon. The inscrip- 
tion used by the late firm over their house at Glasshouse 
Street having been " R & W. Scott, of Nithsdale," the 
defendants replaced this by " Scott & Nixon, late R & W. 
Scott, of Nithsdale." Upon this W. Scott filed a bill 

Hudson V. Osborne^ 89 L. J. Ch. 79. Beav. 14 ; Dence v. Maaon. W. N. 

Tudw V. Tudor, W. N. 1878, p. 72, 1877, p. 23 ; MitchOl v. Condy, ib. 

depended on an express stipulation 158. 

in the deed under which the plaintiff (c) Scott v. Rowland, 20 W. B. 

retired from the business. 508. 

(a) Banks v. Gibson, 34 Beav. {d) Banks v. Gibson, 34 Beav. 566. 

666. See Hoffman v. Duncan, [e) Bond v. MUhoum, 2(1) W. R. 

Seton, 4th ed. 256 ; WUt v. Corcoran^ 197. 

ib, 267. (/) 16 L. T. N. S. 143. 

(6) lb. See Clarh v. Lwok, 82 
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against them, and on motion for injunction,^ the injunc- 
tion was granted to restrain the defendants from per- 
mitting that inscription to remain, and from representing 
their business to be in continuance of that carried on by 
the late partnership of R & W. Scott (a). 

The iniury caused by the defendants to the plaintiffs is Representa- 
even greater than m an ordmary case ot misappropriation plaintiff has 
of a trade name, when the representations made by the ^^'^^^ 
defendants go to show that the plaintiffs have retired from 
business, and that the defendants have succeeded to the 
business formerly carried on by them. Thus, where the 
defendants had acquired a lease of works at which the 
plaintiffs had formerly manufactured bricks, but not of the 
mines from which the brick-clay used by the plaintiffs had 
been obtained, and then issued cards and circulars, styling 
themselves ** E. J. & J. Pearson (late Harpers & Moore),*' 
and otherwise representing themselves to have succeeded 
to the business of the plaintiffs, who were, as a matter 
of fact, carrying on their business on other works, the 
defendants were restrained by injunction from their mis- 
representations (6) ; and Sir W. P. Wood, V.-C, expressed 
an opinion that, on application by the owner of the mines 
of fire-clay used by the plaintiffs, but not by the defendants, 
the issue of an injunction would have been almost a matter 
of course. 

A person who has been a member or employ d of a firm Former firm 
of reputation, and who sets up in business on his own maybe steted. 
account, is entitled to derive what benefit he may from a 
fair statement of the fact of his former employment (c), 

(a) See SeXby v. Anchor Tvbe Co,, Chester^ ib. 257 ; Montague v. Moore, 

W. N. 1877, p. 191. ib, 238 ; Selhy v. Anchw Tube Co., 

( 6 ) ffa/rpei* v. Pearson, 3 L. T. W. N. 1877, p. 191. 

N. S. 547 ; alao Scott v. Scott, ubi (c) See per Sir W. P. Wood, 

suprd ; and Stevens v. Paine, 18 L. V.-C., in Leather Cloth Co. v. Amei'i' 

T. N. 3. 600. And as to a repre- can Leatlier Cloth Co., 1 H. & M. 

sentation of one business being a 271 ; also Cla/rh v. Leach, 32 Beav. 

continuation of another, see Chwton 14 ; and cases infrcL. But see Selby 

V. Douglas, Johns. 174 ; Bmrowj v. v. Anchor Tube Co., W. N. 1877, 

Foster, Seton, 4th ed. 257 ; Witt v. p. 191. 
Corcoran, ib. 257 ; Gravdey v. Win.' 
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Glenny v. 
Smith, 



JFoohham v. 
Pottage. 



which is usually expressed by the addition after his own 
name of the name of his former firm or employer, with 
the words " late of," or *' late with." But such statement 
must be made in an unambiguous way, and not in such a 
manner as to induce the belief that the tradesman in 
question is selling the goods of his former firm or employer. 
For the purposes of the plaintiffs right to relief it is a 
matter of indifference whether or not the defendant has 
acted with a fraudulent intention ; if what he has done is, 
though unintentionally, calculated to deceive "the unwary, 
the heedless, the incautious portion of the public'* (a), 
the plaintiff is entitled to protection just as much as if 
there were intentional fraud. 

In Olenny v. Smith (6), the defendant, who had been 
in the plaintiflfs service, opened a shop in Oxford Street, 
where he placed his own name over the door, but on the 
brass plates and on the awning the words, " from Thresher 
and Glenny," " from " being in much smaller letters than 
the plaintiffs name. It further appeared that the defend- 
ant's own name over the door was quite hidden when the 
awning was let down. Sir R. T. Kindersley, V.-C, granted 
an injunction (c). 

In Hookham v. Pottage (d), the parties had been tailors 
in partnership at Oxford, the defendant having been 
formerly the plaintiffs manager, and afterwards taken into 
partnership by him. On the dissolution of the partnership 
it was arranged that the plaintiff was to continue the 
business, the defendant receiving from the plaintiff such 
an amount as should be found to be due to him. The 
plaintiff, in continuing the business, styled himself, " Hook- 
ham & Co.," and the defendant, setting up close to him, put 
over his shop, " S. Pottage, from Hookham & Pottage." 



(a) V.-C. Kindersley, in Olenny 
V. Smith, 2 Dr. & Sm. 476. 

(b) Uhi supra, 

(c) See, too, Burgess v. Burgess^ 3 
De G. M. & G. 89 ; and Cotton v. 



Thomas, 2 Brewster, 308 ; R. Cox 
507. 

(rf) L. R. 8 Ch. 91. And seeSelby 
V. Anchor Tube Co., W. N. 1877* p. 
191. 
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There was some evidence of deception, and Sir R. Malins, 
V.-C, granted an injunction, which decision was upheld 
by the Court of Appeal. 

In Foot V. Lea (a), an older case, the Master of the Rolls Other cases, 
in Ireland was of opinion that there was no attempt to 
deceive on the part of the defendant, who had used show- 
boards and labels on which his own name was followed by 
" late of Lundy Foot & Co.," the latter name being of equal 
size with the defendant's, and he accordingly refused the 
injunction, with leave to bring an action at Law. In 
Williams v. Osborne (6), Sir W. P. Wood, V.-C, was of a 
similar opinion, and dismissed the bill, and, on account of 
the extreme haste with which it had been filed, with costs. 
In a very recent case (c), the defendants, who had been 
forewomen in the plaintiff's shop in Paris, used on their 
window blinds, in Bond Street, the words " Ex 1^"* de 
la," in small letters, followed by '*Maison Boissier de 
Paris," in large letters, to signify their former employment ; 
and although V.-C. Malins declined^to restrain the use of 
those words, notwithstanding that they were not generally 
understood in London as equivalent to " From," he left 
the defendants to pay their own costs. 

Deception of the same kind will be restrained when Name of 
what is imitated is not a name of an individual or firm, establishment, 
but a designation of the place at which the business of an 
individual or firm is carried on, and by which it is known 
and recognised. Thus, " Osborne House " (d), " The 
Carriage Bazaar," &c. (e). But in such cases the plaintifi* 
must prove that the result of the defendant's acts is calcu- 



(a) 13 Ir. Eq. 490. 

(6) 13L. T.N. S. 498. 

(c) Jiobineau v. Charbonnel, W. 
N. 1876, p. 160. 

{d) Hudson v. Osborne, 89 L. J. 
Ch. 79. 

(c) iowZnoM V. Pcafe, W. N. 1868, 
p. 95. And see Cave v. Myers, Seton, 
4th ed. 238. In an American case, 
Genin v. Chadsey, cited in JHxon 



Crucible Co, v. Ovggenkeim, R. 
Cox, 567, an injunction was 
granted to the proprietor of '' The 
Captain's Live - and - Let - Live 
Oyster and Dining Saloon," to re- 
strain a person who had set up " G. 
W. Chadsey & Co's Great Eastern 
Live-and-Let«Live Dining Saloon." 
See, too, Gkn A Hodl Manvfacturing 
Co, Y. ffaU, 16 Sickles, 226. 
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Hot«L 



Name not 
irodo name. 



Libel. 



latetl to represent his business as identical with the 
plaintiffs, and that there is something distinctive about the 
appellation of his own establishment (a). 

In America the same principle has been extended to 
hotels, and a proprietor of one already established has 
been held entitled to protection against the setting up of 
hotels in the same neighbourhood under a similar title. 
Thus, *' The Irving House/' « The What Cheer House," and 
" The McCardel House " have been protected (6). And 
not only the proprietors of such establishments have been 
protected in respect of the names by which they have been 
known, but other persons who have contracted with such 
proprietors for the exclusive conveyance of visitors to and 
from their hotels have been held entitled to restrain the 
use by others not so authorised upon their vehicles and 
servants' clothing of the name of the establishment with 
which they were connected (c). 

Closely connected with the cases which concern the 
rights of an individual or firm in the trade name under 
which his or their business is carried on, are the cases in 
which it has been sought by one person to restrain the 
unauthorized use of his name by another, though he does 
not himself use that name over a shop, or, in fact, as a trade 
name usually so called. 

The first point in cases of this description is that such 
an improper use by one person of the name of another 
person as to amount to a libel upon that other person 
raises a question which must be decided by the verdict of 
a jury. Lord Cottenham, C, said (d) that the Libel Act 



(a) Thus, in Choynski v. Cohen, 
89 CaL 601, R Cox, 593, it waa 
held that there was nothing in the 
title " The Antiquarian Book 
Store " to entitle its proprietor to 
an injunction against "The Anti- 
quarian Book and Variety Store." 

{i) Howard v. Ilenriqucs, 3 
Sand. S. C. 725 j B. Cox, 129 ; 



Woodwwrd v. Lazar, 21 CaL 448 ; 
R. Cox, 800 ; McCardel y. Peck, 28 
How. Pr. R. 120 ; R Cox, 312. 

(c) Stone V. Carlan, 13 Mo. L. R. 
860 ; R Cox, 115 ; Marsh y.BiUings, 
7 Cush, 322; R. Cox, 11 8. And com- 
pare Knott V. Morgan f 2 Keen, 213. 

{d) Fleming v. Norton, 1 H. L. C. 
876. This case was a Scotch one 
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"appointed a jury as the proper tribunal for trial of 
injuries to the person by libel or defamation ; and that the 
liberty of the press consisted in the unrestricted right of 
publishing, subject to the responsibilities attached to the 
publication of libels, public or private." The principle 
that the publication of a libel was a crime, and that the 
Court of Chancery had no jurisdiction to prevent the 
commission of crimes, except in such cases as those re- 
lating to the protection of infants, was laid down in the 
most express terms by Lord Eldon so long ago as the 
year 1818 (a), and Equity judges have since that time re- 
peatedly recognised that it is not within the proper scope 
of their authority to restrain the publication of libels (&). 

Where, however, a right of property is injured by reason Where right 
of the improper use of another's name, the Court has Ljured 
jurisdiction to protect that right of property; and the 
same is the case where an act injurious to property is 
threatened (c). For the interference of the Court to be 
successfully invoked there must, indeed, be a certainty or 
probability that some pecuniary loss or damage will be 
sustained from the wrongful act (cZ), but there must be 
not only loss sustained, but a right of property also to be 



and the Lord Chancellor was speak- 
ing in reference to the Scotch Libel 
Act, but his remarks are equally 
applicable to cases arising in Eng- 
land. 

(a) Gee v. PrUcha/rdf 2 Swanst. 
413. 

{b) Martin t. Wright, 6 Sim. 
297 ; Seeley v. Fisher, 11 Sim. 681 ; 
Clark V. Freeman, 11 Beav. 112 ; 
Enyperor of Aiutria v. Day, 2 Giff. 
628, 3 De G. F. & J. 217 (in par- 
ticular, per L. J. Turner); Mulkern v. 
Ward, L. R 13 Eq. 619 ; Brovme t. 
Freeman, W. N. 1873, p. 178 ; 
Prudential Assurance Co. v. Knott, 
L. R. 10 Ch. 142 ; Fisher v. Apol- 
linaris Co., ib. 297. In Thorley^s 
Cattle Food Co. v. Massam, W. N. 
1877, p. 174, the plaintiffs, who had 
been previously held by the Vicc- 



Chancellor to be in possession of, 
and entitled to use the same secret 
recipe as the defendants, sought to 
restrain the defendants from pub- 
licly advertising that they, the 
defendants, were alone acquainted 
with the secret. Vice- Chancellor 
Malins refused the motion, con- 
sideriog himself bound by PrU' 
dential Assurance Co. v. Knott, L. R 
10 Ch. 142, but indicated an 
opinion that an injunction might 
have been granted under the ex- 
tended powers conferred upon the 
Court by the Judicature Act, 1873, 
§ 25, sub-s. 8. 

(c) Em/peror of Austria v. Day, 
3 De G. Y & J. 217. 

{d) Per Lord Westbury, C, in 
the Leather Cloth Cos.* case, 33 L. J. 
Ch. 200. 



M 



162 CASES ANALOGOUS TO THOSE OF TRADE MABK. 

protectecL " The first question is * is there a right, or is 
there property, on the part of the plaintiff to be pro- 
tected ? ' " (a). 
Wbera articles Where a person produces certain articles, and a repre- 
^^a oer- sentation is made by another that articles not the produc- 
tainname. i\qj^ ^f ^^^^ person are in fact produced by him, there is 
an injury to the right of property in the name, which has 
in fact, though not used as a trade mark, yet come to be 
the producer's means of selling the articles produced. 
Poet Thus, a poet is entitled to protection for the name 

which sells his poems for him. In Lord Byron v. 
Johnston (6), the defendant^ who had advertised for sale 
poems which he represented to be by the plaintiff, but as 
to which he declined to swear to his belief in their 
genuineness, was restrained by injunction. 
Legal author. So, again, a legal author is entitled to prevent the issue 
as his of works or editions not of his production. In 
Archbold v. Sweet (c), the plaintiff was the author of a 
book on a legal subject, of which he had sold the copy- 
right to the defendant. The plaintiff refusing to re-edit 
the book, the defendant had it edited by another, and the 
plaintiff thereupon came forward to complain of the inac- 
curacies which he alleged to be contained in the new 
edition. Lord Tenterden, C.J., after remarking on the 
close analogy between that case and those in which an 
inferior article was sold in the name of a well-known 
manufacturer, the injury being in the latter case to the 
sale of the goods, in the former to the character of the 
author, laid down to the jury that if the new edition, in 
the form in which it was put forth, would be understood 
by purchasers who paid reasonable attention to its con- 

(a) Per Sir H. "iJL Caiman L. J., matter of his complaint.'* Expen- 

in MaocweU y. Hogg, L. R. 2 Gh. ditnre gives no exclusive right, nor do 

307. "The first principle which advertisements. Per Sv G. Tomer, 

applies, not only to this case, bnt to L. J. ib, 

every case in this Court, is that the (6) 2 Mer. 29. I 

plaintiff must show some property (c) 1 M. & Bob. 162. i 

right or interest in the subject- 
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tents to be by the plaintiff, their verdict must be in his 
favour. 

So, again, a painter will be protected from having Pamter. 
exhibited as his a picture which he has not painted (a), Medical man. 
and a medical man who compounds medicines from having 
spurious medicines sold as his (6). 

In all such cases the plaintiff must, of course, show that Deception 
deception is probable, or he cannot succeed in obtaining ^^abie. 
the relief he seeks. Thus, where an artist painted a pic- 
ture, and another person exhibited a diorama imitated 
from it, it was held that there could be no deception 
or injury, though if the plaintiff's picture had been a 
diorama the case would have been different (c). So 
where a person who wrote songs under the name of 
Claribel sought to restrain the publication of a song de- 
scribed as " written by Claribel,** no mention being made 
of the composer's name, tho'ugh the music given was not 
that of Claribel, it was decided that the words " written 
by*' did not imply that the music was also composed by 
Claribel, and the injunction was refused (d). 

The decision in Clark v. Freeman (e) has been much Cfiork v. 
discussed with respect to the right a man has in his name. ''*'^^'*" 
In that case the plaintiff, Sir James Clark, was an eminent 
physician, who filed a bill to restrain the advertisement 
and sale by the defendant of certain pills termed by him 
" Sir J. Clarke's Consumption Pills," the advertisements 
being so framed as to be calculated to induce the public 
to buy the pills as being of the plaintiff's invention. Lord 
Laugdale, M.R., refused to grant the injunction, on the 
ground that there was no injury to property, but appa- 
rently not without some doubt, since he gave leave for the 
case to be mentioned again to him if cases in support of 

(a) Afiirtin v. Wright, 6 Sim. 297. 1868, p. 94 ; and see Seeley v. Fisher, 

(6) Clark v. Freeman, 11 Beav. 11 Sim. 681 ; and Archbold v. 

112. Sweet, 1 M. & Rob. 162. 

(c) MaHin. v. Wright, 6 Sim. 297. (c) 11 Beav. 112. 
\d) Barnard v. PiUow, W. N. 

M 2 
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Contracts in 
respect of 
names. 



the bill could be produced. He did not, however, think 
the cases mentioned to him (a) sufficient to warrant him 
in granting the injunction, but at the same time he re- 
marked that " if Sir James Clark had been in the habit 
of manufacturing and selling pills, it would have been 
very like the other cases in which the Court had inter- 
fered for the protection of property." The principle on . 
which Lord Langdale's decision was based was that the 
Court would not interfere where the name pirated by the 
defendant had not become known to the public in con- 
nexion with a manufactured article, but was merely a 
name under which an individual had acquired a certain 
reputation (6). It is evident, however, that the sale of 
quack medicines under the name of an eminent physician 
would tend to destroy his reputation and the confidence 
of his patients in him, and thereby to cause him a far more 
severe pecuniary loss than would be incurred by the sale 
of a few boxes of pills or copies of a book being lost to 
him. Later judges have, therefore, been of opinion that 
the case in question " might have been decided in favour 
of the plaintiff, on the ground that he had a property in 
his own name" (c). 

Whatever rights a man may, irrespective of contract, 
have in his own name, so as to be able to prevent the un- 
authorized use of it by another, it is always open to him 
to modify those rights by contract, whether by way of 
permitting others to use his name in a certain manner (d), 
or by way of restraining his own use of it to a certain 
extent (e). Thus, where a publisher had sold to the de- 



(a) Lord Byron v. Johnston, 2 
Mer. 29 ; and JioiUh v. Webster, 10 
Beav. 561. 

(b) See DeUmdre v. Shaw, 2 Sim. 

237. 

(c) Per Sir H. M. Cairns, L.J., 
in Maxwell v. Hogg, L. R. 2 Ch. 
307. In Springhead Spinning Co. v. 
Riley, L. R. 6 Eq. 661, Sir R. 
Mallns, V.-C, went even farther. 



Lord Westbury, C ., however, spoke 
of the decision at all events without 
disapprobation : Leather Cloth Cos,* 
case, 33 L. J., Ch. 199. 

{d) Ward v. Beeton, L. R 19 
Eq. 207. See Mitchell v. C<mdy, 
W. N. 1877, p. 153. 

(c) Ainsioorth v. Bentley, 14 W. R. 
630 ; Ward v. Beeton, ubi suprd^. 
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fendants the copyright of an annual, entitled "Beeton's 
Christmas Annual," he himself entering into their service, 
it was held that the defendants were entitled to continue 
the annual publication under that same name, even after 
the plaintiff had ceased to remain in their employ, and 
had become unwilling for his name to be used by them 
in connexion with a work not of his production (a). The 
name of the editor of a publication, appearing upon the 
title page, forms no part of the title. Vice-Chancellor 
Wood refused, therefore, to restrain the proprietors of a 
paper, who had agreed with their editor not to alter the 
title of their paper without mutual consent, from omitting 
the publication on the title-page of the editor's name as 
such (6). 

It is clear that a man has a right to prevent the un- Where name 

.-,.■, /»!_• "L i.T_ 1.0^ used so as to 

authonzed use of his name by another person, apart from injure, 
any special manufacture, at all events, where such use of 
it might involve him in legal or other diflSculties, though 
this does not extend to the prohibition of a mere libel. 

In Routh V. Webster (c), a bill was filed to restrain the Eovth v. 
provisional directors of a joint-stock company, called ^**'^*''- 
"The Economic Conveyance Company," from using the 
plaintiff's name in their prospectuses as a trustee of the 
company without his authority. The defendants setting 
up by way of defence that what had been done had been 
done inadvertently, and stating their intention of discon- 
tinuing their misrepresentations, the Master of the EoUs 
granted the injunction, holding that the defendants were 
not entitled " to use the name of any person they pleased, 
representing him as responsible in their speculations, and 
to involve him in all sorts of liabilities, and then to be 
allowed to escape the consequences by saying they had 
done it by inadvertence," and also that the plaintiff was in 
nowise bound to surrender his right to the injunction, 

(a) Ward v. Beeton, vhi supra. 1131. 

(6) Orookes v. PeUer, 6 Jur. N. S. (c) 10 Beav. 661. 
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Other 
instancef'. 



Trade union. 



trusting to the assurances of the defendants as to their 
intentions for the future. This decision has been generally 
approved as an "authority for preventing the improper 
use of a man's name against his will ; not for the restraint 
of a libel, for no libel was involved" (a). 

Bullock V. Chapman (6) was a somewhat similar case, 
the question concerning the return to the Stamp Office, 
under 7 & 8 Vict. c. 113, by a banking company, of the 
name of a person as one of its shareholders who alleged 
that he had ceased to be such. Sir J. L. Knight-Bruce, 
V.-C, refused the injunction, but it seems that if the 
plaintiff's case had been clear, or the apprehended damage 
irreparable, the decision would have been different (c). 
In Dixon v. Holden (d), Sir R. Malins, V.-C, restrained 
the insertion of the plaintiff's name in an advertisement^ 
which stated him to be a member of a bankrupt firm (e). 

In Springhead Spinning Go, v. Riley (/), an injunction 
was granted to restrain a somewhat unusual form of 
injury to property. The defendants there were officers of 
a trade union, who had given notice to workmen not to 
enter into the employment of the plaintiffs during a cer- 
tain dispute between the plaintiffs and the union, thus 
interrupting the plaintiff's business, and materially dimin- 
ishing the value of their property. In an American 
case (gr), the Court of Appeals of New York rescinded an 
injunction which had been granted to restrain the de- 
fendants from interfering with the plaintiffs' business by 
threatening them with legal proceedings in respect of an 
alleged infringement of trade mark. 



(a) Per Lord Cairns, C, in Pru- 
dential Asiuranee Co, v. Knott, L. B. 
10 Ch. 142. 

(6) 2 De G. & Sm. 211. 

(c) In Wehiter v. Webster, 8 
Swanst 490 n, the injunction was 
refused because there was no injury 
to be apprehended. In Tudor v. 
Tudor y W. N. 1873,.p. 72, there was 
an express contract. 



(d) L. K. 7 Eq. 488. See the ob- 
servations in Prudential Assurance 
Co. V. Knott, L.R 10 Ch. 142.; and 
Fisher v. Apollinaris Co., ib. 297. 

(e) See, too, Clover v. Hoyden, L. R. 
17 Eq. 190 ; and Brook v. Kvans, 2 
K T. N. S. 740. 

(/) L. R. 6 Eq. 561. 
{g) WUfe V. Burke, 11 Sidrels 
116. 
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The rkrhts which are possessed by the owners of a^'*'*^^ 

prodactioiL 

magazine, newspaper, or other literary publication, are of 
a very similar character to those which a person has in 
the goodwill of a business carried on by him. Just as a 
name affixed to a shop conveys to customers the idea of a 
certain degree of excellence, with which the articles sold 
by the person usiug that name are associated in their 
minds ; so the title prefixed to a periodical, or its general 
appearance, conveys to those who take it up the impres- 
sion that the contents of that publication will be found 
to be up to the standard to which former editions of the 
simulated publication have attained. Like goods bearing 
a trade mark, literary publications carry with them wher- 
ever they go the guarantee for their quality, and the 
representations conveyed by their titles are made to all 
into whose hands they may come, not merely to the 
original purchaser. With the doctrine of trade marks 
that of the titles of literary works has also progressed, so 
that in this case also that which was formerly protected 
on the general ground of repression of fraud is now pro- 
tected as property. 

The earliest of the cases with respect to the titles oi Hogg y, KWby. 
publications was Hogg v. Kirby (a), before Lord Eldon, C, 
in 1803. The plaintiff was the proprietor of a monthly 
magazine, called " The Wonderful Magazine," which was 
in fact edited by the plaintiff, though the defendant's 
name was used as that of the publisher. At the comple- 
tion of the fifth number, the defendant refused to allow 
the longer use of his name, and the arrangement was 
accordingly discontinued, and the accounts between the 
parties finally settled. The plaintiff then put out a notice 
stating that he would publish the sixth number, which 
he did, but on the following day a new magazine was pub- 
lished by the defendant, under the same title as the old 
one, but with the addition of "New Series Improved, 

(a).8Ves. 215. 



168 



CASKS ANALOQOUS TO THOSE OF TRADE MARK. 



printed for Kirby & Scott/' and it was announced that 
it was intended to issue this monthly. The plaintiff then 
instituted a suit to check the piracy^ and was able to point 
to several circumstances, in addition to the title, which 
indicated an intention of inducing the belief that the work 
was in fact a continuation of the plaintiff's. Lord Eldon, 
in his judgment, after alluding to the circumstance that 
the plaintiff's counsel had argued the case on the several 
grounds of copyright, fraud, and contract, said that he 
should state the question to be, ''not whether the defen- 
dant's work was the same as the plaintiff's, but, in a 
question between those parties, whether the defendant had 
not represented it to be the same," in fact, resting the case 
upon fraud on the part of the defendant. His Lordship 
held that the defendant's intention did appear to be to 
represent his work as a continuation of the plaintiffs, 
" taking the credit which had been acquired by that to his 
own" (a), and the injunction was accordingly granted, 
but in such terms as to extend only to the pretence 
of the defendant's work being a continuation of the 
plaintiff's (b). 
^pouitwoodev. In Spottiswoode v. Clarke (c), where the plaintiff pub- 
lished " The Pictorial Almanack," the defendant, " Old 
Moore's Pictorial Almanack," there being certain similari- 
ties between the wrappers of the two works. Lord Cotten- 
ham, denying that trade marks had anything to do with 
the case, said that it was difficult to believe that no fraud 
was intended, but that if such were the case, the attempt 
was very clumsy. And he felt so much doubt as to the 



Clarke, 



(a) See Longman v. Winchester, 16 
Ves. 269, in which Lord Eldon ex- 
plained his decision in the present 



case. 



(6) In Strahan v. Kinr/, V.-C. M., 
Feb. 22, 1877, the proprietors of 
the " Contemporary Review" sought 
to restrain their publishers and a 
former assistant editor from issuing 
the " Nineteenth Century," alleging 



among other things that the defen- 
dants were representing the latter to 
be the plaintiff's Beview; the Yice- 
Chancellor, however, held that the 
charges failed, and refused to grant 
an injunction. And see Clowes v. 
ffogg, W. N. 1870, p. 268 ; ib. 1871, 
p. 40. 

(c) 2 Ph. 154. 
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legal right that, on the balance of convenience, he dissolved 
the injunction which had been granted by the Vice-Chan- 
cellor of England, giving the plaintiff leave to bring an 
aetion, and ordering tiie defendant to keep an account. 

In both of the above cases fraud was the ratio deddeTidiy Title of 
the actions of the defendants being examined with a view ^" 
to the discovery of their motives and intentions. But at the 
present date the rule is that even though one person may 
have adopted in ignorance an(i bond fide a name coinci- 
dent or nearly coincident with that employed by another 
person, yet he is bound to discontinue the use of that name 
so assumed as soon as he is made acquainted with the fact 
of its earlier employment, and the previous employer of the 
name is entitled to obtain an injunction against him, unless 
by his own laches or other default he has lost the rights 
which he otherwise would have had. The principle enunci- 
ated by Sir W. P. Wood, V.-C, in McAndrew v. Bassett (a), 
would be equally applicable to the case of a title of a 
periodical, that is to say, that although A. may have inno- 
cently used the title employed by B., yet if he continues to 
trade upon B.'s reputation after being made aware of his 
error, he does so fraudulently. 

The modern doctrine was thus stated by the L. JJ. in Fraudulent 
the "Sporting Life" case (b): " It appears to us that there is ^t be^^^. 
nothing analogous to copyright in the name of a newspaper, 
but that the proprietor has a right to prevent any other 
person from adopting the same name for any other similar 
publication." And in Clement v. Maddick (c), the principle 
was even more plainly stated by Sir J. Stuart, V.-C. The 
plaintiffs were the publishers of "BeU's Life," the defendants 
the originators of a "Penny Bell's Life." The Vice- 
ChanceUor said ; " This is an application in support of the 
right to property. It has been argued on behalf of the 

(a) 83 L. J. Ch. 661. And see (b) Ketty v. ffuttony L. R. 3 Ch. 

WUliam v. Osborm, 13 L. T. N. S. 708. 
498. (c) 1 Giff. 98. 
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defendants that, unless a fraudulent intention is made out, 
the plaintiffs are not entitled to an injunction. That is 
a view of the law to which I cannot accede. Lord Cotten- 
ham, in the case of MiUington v. Fox (a), has declared 
that where a trade mark has been innocently and even 
unconsciously made use of to the injury of another, the 
owner of the trade mark is entitled to the protection of this 
Court." — " The defendants' whole case appears to rest on 
the fact that they intended to commit no fraud ; that they 
had no fraudulent intention in adopting the words * Bell's 
life/ and thought that by prefixing the word ' Penny ' to the 
title they had sufficiently warned the public that they were 
not purchasing the plaintiffs' paper. But the absence of 
fraudulent intention is no defence against an applica- 
tion to the Court for an injunction by the person whose 
property has been injured " (6). 
But deception While, however, the fact that the defendant has adopted 
baWe. ^"^ ^ ti^l® calculated to deceive is sufficient to entitle the 
plaintiff to his remedy, without it being necessary for him 
to go into the defendant's motives, he must prove the pro- 
bability of deception, and if he cannot do this, he will fail, 
even though there may be circumstances pointing to a 
fraudulent intention. Thus, where the proprietors of the 
" Era," one of the principal writers in which paper used 
the pseudonym of " Touchstone," sought to restrain the 
publication of " Touchstone, or the New Era," and alleged 
certain further resemblances between the two papers, the 
Court of Appeal rescinded the injunction which had been 
granted, on the ground that no deception could occur (c). 
Titles of Although the title of a periodical publication as a news- 

protected^**^ paper, magazine, or almanack, most closely resembles a trade 

generally. ^^^ ^ ^^ ^ ^^ ^^^ ^^^ ^ ^ ^^^ ^^^ 

(b) And see Edmonds v. Behbow, (c) Ledger v. i2ay, Ct. of Appeal, 

Seton, 8rd ed. p. 905 ; Keene v. Har- May 3, 1877. And see Brac&ury 

rw, 17 Ves. 838 ; ProweU v. Mor- v. Beeton, 89 L. J. Ch. 67 ; Snowden 

timer, 2 Jur. N. S. 414 ; Ingram v. v. Noah, Hopk. 347 ; R. Cox, 1 ; 

Stiff, 5 Jnr. N. S. 947 ; Corns v. Bett v. Locke, 8 Paige, 76; R Cox, 11 ; 

OrijUhs, W. N. 1873, p. 93 ;MatseU Stephens v. De Conto, 7 Robertson, 

y. Flanagan^ 2 Abb. Pr. B. N. S. 843 ; B. Cox, 442. 
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mark, on acconnt of its repeated and continued use from 
time to time upon articles of a certain class, the protec- 
tion afforded by the Court is extended to the title of any- 
kind of literary production. Thus, the publishers of " The 
Birthday Scripture Text Book " succeeded in obtaining an 
injunction against persons who had brought out "The 
Children's Birthday Text Book,'* Lord Eomilly, M.R, re- 
marking that the defendants were not entitled to publish a 
work " with such a title, or in such form as to binding or 
general appearance as to be a colourable imitation of that 
of the plaintiffs (a)." And so, where the title of a song 
was imitated in such a manner as to be; calculated to induce 
the public to buy the spurious publication in mistake for 
the genuine, the continuance of the fraud was restrained (6). 

The right which exists in the title of a publication is a Incidents of 
right of property (c), a chattel interest {d), capable of ^^^0^. ^^ 
assignment (e) or bequest (/), passing, in the event of its 
proprietor's bankruptcy, to his trustee, but incapable of 
seizure by a sheriff (gr), and which, in the event of a dis- 
solution of partnership between joint proprietors, must be 
sold for the purpose of the proceeds of the sale being 
included in the assets of the partnership (h). 

Although the term copyright has been inadvertently No copyright 
applied to the right in the title of a publication (i), there 
is no copyright therein (i), and registration ' imder the 



• {a) Mack v. Fetter y L. R 14, Eq. 
481. 

(6) Choeppdl v. Sheard, 2 K. & 
J. 117 ; Chappell y. Davidson^ %b. 
123. 

[c) Clement v. MaddicJc, 1 Giff. 
98 ; KeUy v. ffutton, L. R. 3 Ch. 
708. 

{d) Pep Wood, L. J., in KeUy v. 
Hvtton, uhi suprd. 

{e) Longman v. Tripp, 2 Bos. & 
P. N. R. 67 ; Ex parte Fom, 2 De 
G. & J. 230 ; KeUy v. Mutton, L. 
R. 3 Ch. 708 ; Clowes v. Jffogg, W. N. 
1870, p. 268 ; ib. 1871, p. 40; Wa/rd 



V. Beeton, L. R. 19 Eq. 207 ; Snow- 
den V. Noah, Hopk. 347; R. Cox, 1. 

(/) Keene v. Harris, 17 Ve8.338. 

(g) Ex paHe Foss, 2 De G. & J. 
230. 

{h) Bradbury v. Dickens, 27 Beav. 
53 ; Bayton v. Wilkes, 17 How. 
Pr. R. 510 ; R. Cox, 224. 

{i) E.g. per Lord Romilly, M. R., 
in Mack v. Fetter, L. R. 14 Eq. 
431. 

{k) KeUy v. Button, L. R. 3 Ch. 
708 ; Correspondent Newspaper Co, 
Y. Saunders, 11 Jur. N. S. 540. 
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Must be 
actual user. 



Misrepresen- 
tations as to 
genuineness. 



<* Original" 



Copyright Acts gives no further right to protection than 
exists independently of such registration (a). 

Just as a trade mark must, in order to be entitled 
to protection, be affixed to a vendible article in the 
market (6), so a title of a publication must be actually 
used. The mere intention, previous to publication, of 
using a particular name as the title of a literary work, 
even if followed by the registration of the proposed title 
as copyright, the advertisement of the forthcoming work, 
or the actual preparation of its contents, confers no right 
to protection, for, " in the case of advertisement, followed 
by publication, the party publishing has given something 
to the world, and there is some consideration for the 
world's giving him a right ; but in the case of mere adver- 
tisement, he has neither given, nor come under any 
obligation to give anything to the world, so that there 
is a total want of consideration for the right which he 
claims " (c). 

While it is open to any one to manufacture an un- 
patented article with the process of manufacture of which 
he has become acquainted, and also to describe it by the 
name applied to it by the original inventor, so soon as 
that name shall have become publid juris, that is to say, 
descriptive of a specific article, but not of a specific 
maker, yet at the same time such subsequent manufacturer 
is not entitled to carry on an unfair competition in trade 
with the original maker or his successors in business, by 
means of assertions or representations that his own article 
is the genuine one, or that the article of the original 
maker or Ids successors is spurious (d). 

And where such an assertion or representation is 
embodied in the title of the later manufacturer's article 



(a) MaxweU v. Hoffg, L. R. 2 Ch. 

307. 

(6) Or registered, since the Trade 

Mark Act of 1875: 

(c) Per Sir G. J. Turner, L. J., 



in MaxweU v. ffogg, L. R 2 Ch. 307. 
And see Correspondent Newspaper Co. 
V. Saunders, 11 Jur. N. S. 640. 

(d) James v. JameSf L. R. 13 Eq. 
421. 
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by its being styled the " original," an appellation which 
would naturally suggest the idea of the article in ques- 
tion being the make of the original manufacturer, such 
fraudulent representation will usually be restrained (a). 
But in the entire absence of evidence as to deception. 
Sir W. P. Wood, V.-C, refused to grant an injunction 
in a similar case (b), and from the result of later litiga- 
tion between the same parties (c), it is clear that the 
presumption against a person who styles an article of his 
own manufacture, but not of his invention, " the original," 
may be rebutted. 

In an early case (d) the defendant attempted to attract l>eceptiFe 
to himself the custom intended for the plaintiffs by an noticea. 
ingenious variation of their labels, his own labels being 
facsimiles of those of the plaintiffs, with only the difference 
that whereas theirs contained the sentence "Manufactured 
by Day and Martin," his bore the words "Equal to Day and 
Martin's," the " Equal to" being in very small type. So, 
in an American case (e)y a dentist formerly employed by 
the Colton Dental Association, on setting up in business 
for himself, described himseK in his notice as " formerly 
operator at the Colton Dental Rooms," ** formerly operator 
at the" being printed very small 

Again, in Franks v. Weaver (/), the plaintiff sold a '^*^^' 
medicine which he had invented, and which he termed 
" Franks' Specific Solution of Copaiba," in bottles enclosed 
in wrappers, on which were printed directions for use, and 
testimonials. The defendant, an agent of the plaintiff, 
sold a preparation of his own, labelled " Chemical Solution 
of Copaiba." The label went on to state that the plain- 
tiff had invented the " Specific Solution," and then gave 
the testimonials printed by the plaintiff as commendatory 

(a) Cocks V. Chandler, L. K. 11 {d) Day y. Binning, C. P. Cooper, 

Eq. 446 ; Lazenhy v. WUU, ib. 489 ; 1 Leg. Obs. 205. 

(6) Browne v. Freeman, 12 W. («) Colton v. Thonuu, 2 Brewster, 

R. 305. 808 ; R. Cox, 507. 

(c) Browne v. Freeman, W. N. (/) 10Bea7.297. 
1873, p. 178. 



174 



CASES ANALOOOUS TO THOSE OF TRADE MABK. 



The qaestion 
of representa- 
tion. 



Mode of 
packing. 



of the plaintiff's medicine, and also the same directions 
for use as those given by the plaintiff. In Sedon v. 
Senate (a), a person who had sold a medicine to another, 
set up a new medicine under a similar description, and in 
his advertisement adopted verses which had been attached 
to the original medicine. In all these cases injunctions 
were granted. 

Cases in which the defendant, without putting any 
trade mark at all' on his goods, or putting a trade mark 
admittedly different from the trade mark, if any, of the 
plaintiff on his goods, has represented the goods as being 
goods manufactured by the plaintiff, are always cases of 
fraud, and the Court has to try the question of represen- 
tation. What the defendant has said or done must 
amount to a representation that the goods to be sold are 
the goods of the plaintiff, or that they are manufactured 
by the plaintiff. It is strongly in favour of the defendant 
if he has put a distinct and obvious trade mark on the 
goods, showing them to be of his own make ; or, again, if 
he states fairly and in plain English that he is the manu- 
facturer (b). And describing fiu^ticles formerly patent by 
the name of the former patentee is not necessarily fraudu- 
lent, since the name may be used as indicative of a 
principle of construction (c). 

The imitation of a peculiar manner of making up and 
packing goods may, in combination with other circum- 
stances, be held to prove a fraudulent intention, and it 
seems that, even in the absence of other circumstances of 
fraud, if the imitation is very significant, and the evidence 
very conclusive, an injunction will be awarded (d). 



{a) 2 V. & B. 220. 

(b) Singer Manuf€tcturing Co. v. 
Wilsan.'L. R. 2 Ch. D. 434 (see in 
particular, pp. 443—52—65). The 
observations there made on the last 
point were repeated in the Court of 
Appeal in Cheavin v. WcUker, L. R. 
5 Ch. D. 850. 

(c) lb. And see WJieeler dc Wilson 



Manufacturing Co, v. Skahespear, 
89 L. J. Ch. 86. 

{d) See EdeUten v. Viclc, 11 Hare, 
78 ; WodUm, v. Jtatcliff, 1 H. & 
M. 259 ; AnglO'Stoiss Condensed 
Milk Co. y. Svnss Condensed Milk 
Co., W. N. 1871, p. 163. See also 
Orr T. Diaper, L. R. 4 Ch. D. 92. 
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The manner in which the Court interferes by way of J™!*^*^^^ °/ 

.''.*'- line of omm- 

injunction to prevent unfair competition in trade is well buses, 
illustrated by a case which has always attracted a good 
deal of ' attention, that of the onmibus companies (a). 
In that case the plaintiffs were the proprietors of a line 
of omnibuses painted in a particular manner, with the 
words " Conveyance Company " and " London Conveyance 
Company" upon them. The defendant ran omnibuses 
similarly painted, and dressed his servants in a Hvery 
imitated from that of the plaintiffs' employes. On his 
being required to alter this, he made some mere colourable 
alterations, but really left the matter as it stood at first. 
Lord Langdale, M.R, on the case coming before him on 
motion to dissolve an interlocutory injunction, said that 
he had not the least doubt that the defendant intended to 
represent his omnibuses to the public as those of the 
plaintiffs. He said, ''it was not to be said that the 
plaintiffs had any exclusive right to the words " Conveyance 
Company" or "London Conveyance Company," or any 
other words, but they had a right to call upon that Court 
to restrain thie defendant from fraudulently using precisely 
the same words and devices which they had taken for the 
purpose of distinguishing their property, and thereby 
depriving them of the fair profits of their business by 
attracting custom on the false representation that car- 
riages, really the defendant's, belonged to and were under 
the management of the plaintiffs." This case was not at 
all a case of trade mark, though reference has been made 
to it as such, the Master of Eolls expressly denied any 
exclusive right in the words painted on the vehicles, and 
personally altered the terms of the injunction so as to 
avoid creating such a right. In the language of Sir W. 
P. Wood, V.-C. (6), " the defendant might have had those 

(o) Knott V. Morgan, 2 Keen, Cox, 118. 

213. See also Stone v. Carlan, 13 (6) Woollam v. Ratdiff, 1 H. & 

Mo. L. R 360 ; R. Cox, 115 ; M. 259. 
Marsh v. Billings 7 Cush. 322; R. 
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words painted on a yellow omnibus without objection, and 
so of the other resemblances; the wrong lay in their 
accumulation, not in any one of them alone/' The value 
of the case really consists in the example it affords of the 
way in which the aggregation of a number of circum- 
stances, individually comparatively harml&ss, may produce 
a result injurious to an individual and obnoxious to the 
law ; and also of the manner in which the law will inter- 
fere to protect the interests of honest trade. 

Bank notes. In Emperor of Austria v. Day (a), the issue of spurious 
bank notes was restrained on the ground that '' damage 
would thereby be done to the property of the Austrian 
sovereign as King of Hungary, and to the property of his 
subjects, whom he had a right to represent in an English 
Court of Justice '' {b). 

EtchingB. Where A. had surreptitiously obtained possession of 

some etchings by B., and had advertised them for exhibi- 
tion, and a catalogue of them. Lord Cottenham, C, held 
that there was a title to relief alike on the ground of injury 
to property and on that of breach of trust (c). 

Singer. Again, where A. had agreed to sing at B/s theatre during 

a certain period, and during that period to sing at no other 
. without B/s authority, Lord St. Leonards, C, decided that 
even though the Court of Chancery had no means of 
enforcing the positive branch of the agreement by A., 
viz., for her to sing at B.'s theatre, yet it would enforce the 
negative branch of the agreement, and restrain A. from 
singing at a place unauthorized by B. (d). 

Trade secrets. As to the cases which have been decided in respect of 
trade secrets, the general rule may be stated as being that 
any person who has, without the use of unfair means, 
become acquainted with the mode of compounding a secret 
unpatented preparation, may make and sell the compound. 



(a) 3 De G. F. & J. 217. 
(6) Per Lord Campbell, C. 
(c) Prince Albert v. Strange^ 



Mac. & G. 25. 

(d) LuTrUey v. Wagner^ 1 De G. 
M. & G. 604. 
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provided he does not lead the public to suppose that his 
preparation is the manufacture of the original discoverer or 
of his successors in business, and he may even call the 
compound made by himself by the same name as that given 
by the original discoverer to his, so long as he does not 
sell his own goods as and for those of another (a). On 
the other hand, where the knowledge of the secret process 
has been acquired by means of a breach of trust, neither 
the person who has committed the breach of trust, nor 
anyone to whom he has imparted his discovery, will be 
allowed to make use of the information so surreptitiously 
acquired (6). 

If, again, one person has entered into a contract, express Contract oot 
or implied (c), with another person, to keep that other ^J^^*^ 
person's secret, and not to divulge it, nor to use it for his another's 
own advantage, he will be restrained by injunction from so 
divulging or iising the secret in question (d) ; and a con- 
tract by which one person who has sold to another a trade 
secret has bound himself not to use that secret is not 
invalid as being in restraint of trade (e). 

Where the defendant is availing himself of a breach Name of 
of fiedth or of contract by means of the use of a certain facture. 
designation for his goods, in such a case the defendant 
will be restrained from the use of such designation. 



{a) Jama y. James, L. R. 13 Eq. 
421 ; Singleton v. BoUon, 3 Doug. 
293 ; WiUiams ▼. WiUiams, 3 Mer. 
157 ; Ca/nham v. Jones, 2 V. & B. 
218. And see the comments on that 
case, in Morison v. Moat, 9 Hare, 
241. In Massam v. /. W. Thorley's 
CatOe Food Co.^W. N. 1877, p. 152, 
Sir R. Malins, V.-C, decided in the 
same way. 

(6) WiUiams y. Williams, 3 Mer. 
157; YovattY. Winyard, 1 Jac. & W. 
394 ; Ti^ng v. Clarke, 2 Hare, 
883 ; Morison v. Moat, 9 Hare, 241 ; 
JSstcourt Y. Estcourt Hop Essence Co., 
L. R 10 Ch. 276. 



(c) See Tvpiping y. Clarke, 2 Hare, 
383. 

(d) Sedon y. SenaU, 2 V. & B. 
220 ; Bryson y. Whitehead, 1 S. & 
S. 74 ; Green y. Polgham, ib. 398 ; 
Tipping v. Clarke, 2 Hare, 383 ; Mori- 
son Y. Moat, 9 Hare, 241. Bat see 
Newbery v. James, 2 Mer. 446, in 
which Lord Eldon declined to issue 
an injunction, on the ground that 
the Court could haYe no means of 
judging as to its infringement. 

(e) Bryson v. Whit3iead, 1 S. & 
S. 74. And see Leather Cloth Co. y. 
Lorsont, L. R. 9 Eq. 352 ; and All- 
sopp Y. Wheatcro/t, L. R. 15 Eq. 59. 

N 
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Cannot be 
used in ignor- 
ance of true 
recipe. 



Oreen v. 
Fdffham. 



although the plaintiff may have no exclusive right in the 
same, apart from such special circumstances (a). 

No one will be allowed to use the name of a well- 
known article, with the secret recipe of which he is 
unacquainted, upon goods of his own make, so as to repre- 
sent the spurious goods to be genuine (&). 

The manner in which the Court deals with a secret 
process is well exemplified by the case of Chreen v. 
Folgluim (c). There the grandfather of the plaintiffs and 
defendant possessed the secret of a recipe for an ointment 
called "Dr. Johnson's Ointment for the Eyes." This 
secret he settled on his daughter at her marriage, and 
directed that at the death of the survivor of her and her 
husband it should be sold for the benefit of the children. 
The daughter communicated the secret to her eldest 
son and destroyed the recipe. On a bill being filed 
against the eldest son by the younger children. Sir 
J. Leach, V.-C, decreed an account of the profits made 
by the defendant since his mother's death by the sale 
of the ointment, a reasonable allowance being made him 
for his time and trouble in preparing and vending the 
same. And the Vice-Chancellor went on to remark that 
if the secret could be made a subject of sale, the plaintiffs 
would be next entitled to ask from the Court that a sale 
should be directed accordingly. But inasmuch as the 
Court had no possible means either to communicate the 
secret to a purchaser with certainty, or to protect him in 
the enjoyment of it, a sale was, he said, impracticable (d). 
But, he continued, although the Court could not direct a 
sale, i*^ had the power of taking a course which, in point 



(a) Moriton v, Moat^ 9 Hare, 241. 
And Htm (Jrenn v. J^olgfiam, 1 B. & S. 
8i^8 { J a nut v. JwmeB^ L. R. 13 Eq. 
421 ; Jintmwrt v. JCtstcourt JI&p 
Emnce C'a, L. R. 10 Ch. 276. In 
(JanJuim v. JorieB^ 2 V. & B. 218, 
and Orem v. liooke, W. N. 1872, 
p. 40, Ji. J. Notes of Oaaefl, 1872, p. 



54, no fraud was proved. 

{h) Cotton V. GiUard, 44 L. J. Ch. 
90 ; Anadl v. Gaubert, Seton, 4th 
ed. 235. 

(c) 1 S. & S. 398. 

{d) See Newbery v. James, 2 Mer. 
446. 
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of advantage, would be equivalent to the plaintiffs'. It 
could enquire what would be the value of the secret to 
sell, provided it could be made the subject of sale ; and the 
annual profits which had actually been made by the sale 
of the ointment from the death of the mother would be a 
fair criterion by which that value might be estimated. 
And the Vice-Chancellor accordingly decreed the value to 
be ascertained at law, as at the date of the decree. 

In connexion with this subject it should be mentioned Frandnlent 
that when, as is frequently the case, the article manufac- 
tured by the secret process is a quack medicine, or an 
article intended to deceive the public, the Court wiU not 
struggle to protect the secret or to punish those who 
invade it (a). 

(a) WiUiamt v. WtUiams, 3 Mer. Essence Co., L. R. 10 Ch. 276. 
157; E$tcourt y Estcourt Hop 
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CHAPTER IX. 



Goodwill. 



^^^M So early as the time of Lord Hardwicke (a) it was fully 
recognised that the goodwill of a trade might be of con- 
siderable value, and by the beginning of the present 
century it was said at the bar (b) to be a matter of 
common experience that contracts for the sale of a good- 
will were enforced by actions at Law at every sittings. 
Connexion The connexion between goodwill and trade marks is 

wiu and trade very intimate. Thus, where in a suit for specific perform- 
marks. ^j^^q ^f 0^ Contract for sale of a business (c), one of the 

subjects of the contract was "goodwill, &c.," Sir J. 
EomiUy, M.R., said that those words united such things 
as were necessarily connected with and belonged to the 
goodwill, many of which were easily pointed out; for 
instance, the use of trade marks. Such things would be 
included in the words " et csetera," and would be included 
in the conveyance. 

In Shipwright v. Clements (d), it was held by Sir R. 
Malins, V.-C, that the sale of a business carried with it 
the goodwill and trade marks (e). Again, a trade mark 



(a) Giblett v. Eead, 9 Mod. 459. 

{h) Sunn v. Ouy, 4 East, 190. 

(c) Cooper v. Hood, 26 Beav. 293. 

{d) 19 W. E. 599. 

{e) And see Hall v. Barrows, 33 
L. J. Ch. 204. In Churton v. Doug- 
las, Johns. 174, V.-C. Wood went 
so far as to say that the question of 
trade mark was in fact the same as 



the question of firm name, which, 
it was obvious, was an important 
part of the goodwill See, too, 
Congress Sf Empire Spri-ng Co, v. 
High Itock Congress Sjpring Co,, 57 
Barb. 526, £. Cox, 599 ; and 
Dixon Crucible Co, v. Ouggenkeim 
2 Brewster, 821, B. Cox, 559. 
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cannot exist in gross and apart from the goodwill of the 
business with which it has been connected (a). 

This close connexion is fully recognised in the Trade Connexion 
Marks Registration Act, 1875 (ft), by the second section of Regwtration 
which it is provided that a registered trade mark shall be -^^^^ ^^^^• 
assigned and transmitted only in connexion with the 
goodwill of the business concerned in such particular 
goods or classes of goods, and shall be determinable with 
such goodwill In the third section the right of the regis- 
tered proprietor to the exclusive use of the trade mark 
is made subject to the provisions in respect of its 
connexion with the goodwill. Again, by the 27th rule, 
every declaration made by an assignee or transmittee of a 
roistered trade mark must state that he is entitled to the 
goodwfll of the business concerned in the goods with 
respect to which the trade mark is roistered, or to some 
part of such goodwill (c). 

" (roodwill, I apprehend," said Sir W. P. Wood, V.-C, in What consti- 
the important case of Ghurton v. Douglas (d), " must mean ^^^^^^ 
every advantage, every positive advantage, if I may so 
express it, as contrasted with the negative advantage of 
the late partner not carrying on the business himself, that 
has been acquired by the old firm in carrying on its 
business, whether connected with the premises in which 
the business was previously carried on, or with the name 
of the late firm, or with any other matter carrying with it 
the benefit of the business/' — " Very frequently the good- 
will of a business or profession, without any interest in 
land connected with it, is made the subject of sale, though 
there is nothing tangible in it " (e). 



(a) Cotton V. GUlaidf 44 L. J. Ch. ponded to the Rules; also that given 

90 ; Dixon Crucible Co. v. Gvggen- in the Lostractions, p. 266. 

heim, 2 Brewster 321, R. Cox, 559 ; (d) Johns. 174. 

Dariiiffer v. PlaUy 29 Cat 292, R («) Per PoUock, C. B., in Potter v. 

Cox, 325. The Commissioners of Inland Re- 

(6) 88 & 39 Vict. c. 91. venue, 10 Ex. 147. 

(c) And see Forms £ and F, ap- 
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Formerly Previously to the case of Churton v. Douglas (a), the 

always local language of various eminent judges as to what constituted 
"goodwill" had rather tended to connect the goodwill 
with the premises on which the business was carried on, 
than with the business carried on there, probably because 
that language, though in general terms, was directed to 
the circumstances of the case then in course of decision (h). 
Thus, Lord Eldon, C, in Cruttwell v. Lye (c), describes good- 
will as " nothing more than the probability that the old 
customers will resort to the old place" (d). Sir J. 
Leach, M.R., describes it (e) as " an advantage attaching to 
the possession of the house " in which the business had 
been carried on; and Lord Langdale, M.R. (/), as "the 
chance or probabilty that custom will be had at a certain 
place of business in consequence of the way in which that 
business has been previously carried on *' (g). 
Not BO now. The judgment in Churton v. Douglas has now esta- 
blished that the dictum of Lord Eldon in CrvMwell v. 
Lye (h) must be read as meaning that goodwill is the 
probability that the old customers will buy the old goods 
from the old firm or their successors in business, whether 
the means of identification be the place of business 
or otherwise (i). The customers of a large wholesale 
house cannot be supposed to pay much attention to 
the exact site of the establishment, and " there may even 
be a species of goodwill which may be the subject of 
bargain and sale, although not dependent on the business 
being carried on in any particular place ; for instance, in 
the case of what are called quack medicines " (k). 



(a) Johns. 174. 

(6) See Churton v. Douglas, ubi 
suprd. 

(c) 17 Ves. 385. 

(d) In this case Sir A. Figgott, in 
the course of his argument, said 
that "goodwill" was "the advan- 
tage belonging to a house long ac- 
customed to carry on a particular 
trade." See, too, Sir T. Plumer, 
V.-C, in Harrison v. Gardner, 2 



Madd. 198. 

(e) In Chissum v. Dewes, 5 Russ. 
29. 

if) In England v. Downt, 6 Beav. 
269. 

{g) Johns. 174. 

{h) 17 Ves. 835. 

(t) And compare Lah<mchere v. 
Dawson, L. B. 13 Eq. 822. 

{k) Brett, J., in Llewellyn v. Ruther- 
ford,!,, R 10 C. P. 456. The 
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While, however, there may be a specie* of goodwill not ^<>^ <^?^' 
intimately connected with a particular spot, where, as is portant. 
usually the case, there is such a connexion, it will be of 
great consequence, and a house of little value in itself, at 
a rack rent, may have a peculiar value attached to it from 
the fact of a long-established business having been carried 
en there (a).- 

Looked at from- another point of view, the goodwill may Another view 
be said to be the money value of what has just been de- ° ^° 
scribed as the goodwill (6). 

While the value of most businesses is determined partly Goodwill in 
by the personal qualifications of the proprietor, partly by fessions. 
those of his subordinates, partly (sometimes principally) 
by local situation, partly, it may be, by yet other con- 
siderations, there is one class of business in which the 
personal character and ability of the head of the establish- 
ment are of paramount and almost exclusive importance. 
That class comprehends the medical and legal, or "learned" 
professions. 

Adverting to this distinction. Sir J. Cross, in Hx parte Division into 
ThoTnaa (c), divided goodwill into personal and local, iJ^" 
adding that there might be a goodwill partly personal and 
partly local (d). But the employment of the word " local " 
as descriptive of one of the two principal heads under 
which goodwill falls seems open to objection, on the ground 
that it tends to produce the misconception exposed and re- 
moved by Vice-Chancellor Wood, in, Ghurton v. Douglas (e), 
and to unduly narrow the meaning to be assigned to " good- 
will,*' which, as has been seen, comprehends, not merely 



goodwill of & newspaper is suggested 
by Lindley, J., in his work on Part- 
nership. See, too, Potter v. The 
Commissioners of Inland BevenuCj 
10 Ex. 147. 

(a) Parsons v. Haywa/rdy 31 L. J. 
Ch. 666 ; LleweUyn v. Eutherford, 
L. R. 10 C. P. 456. 

(b) Austen v. Boys, 27 L. J. Ch. 
714 ; UetoeUyn v. Rutherford 



(Brett, J.), v^i supi'd. 

(c) 2 Mont. D. & De G. 294. 

(d) This division corresponds to 
that of trade marks into personal and 
local, made by Sir J. Romilly, M.R., 
in Hall v.. Barrows ^ 32 L. J. Ch. 
648, which, however, was not in- 
dorsed by Lord Westbury, C. See 
83 L. J. Ch. 204. 

(e) Johns. 174. 
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the advantage of local situation, but every positive advan- 
tage connected with an established trade. 
Division into The two classes of goodwiU may more satisfactorily be 
prof esdon and distinguished, from the classes of pursuit to which they 
of trade. respectively relate, as the goodwill of a profession on the 
one hand, and that of a trade on the other. It is, indeed, 
true that the goodwill of a trade, the more usual kind, 
possesses so many characteristics which that of a profession 
has not, that the latter has been thought to be hardly 
entitled to the name of goodwill at all (a) ; but, on the 
other hand, there are points of resemblance in which both 
classes are governed by the same general rule, and there is 
a convenience in following an established phraseology. 
Contract by In Bv/nn V. Ouy (6), the Lord Chancellor was impressed 
tranjrfe/good- ^Y ^^® difference between the goodwill of a profession and 
will enforced, that of a trade, and caused the opinion of the Court of 
King's Bench to be taken as to whether a contract by a 
practising attorney (among other things) to relinquish his 
business and recommend his clients to two other attorneys 
for valuable consideration, and not to practise within 
certain limits, and to permit them to use his name for a 
certain time, was good at Law, so that the vendor could 
recover in an action. The answer was that the contract 
was good in Law. 
Decision This decision did not long remain uncriticized. In 

doubted. jg^^^ y Farlow (c) Sir W. Grant, M. R, refused to grant 
specific performance of an agreement for the sale of an 
attorney's business, the terms of the agreement not being 
sufficiently specified to enable the Court to give the pur- 
chaser the proper return for his money, and he took the 
opportunity of questioning the propriety of a sale of an 
attorney's business, which depended so much on the in- 
cumbent's own character. And in Farr v. Pearce (d), 
Sir J. Leach, V.-C, strongly supported the personal cha- 

(a) See Austen v. Boyt, 27 L. J. (c) 1 Mer. 459. 

Ch. 714. (d) 3 Madd. 74. 

(6) 4 East, 190, in 1803. 
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racter of a profession as contrasted with a commercial 
business. 

Where, however, a solicitor had actually sold his prac- Sale of 
tice for valuable consideration, and undertaken not to^^^^^" 
practise as a solicitor in Great Britain for twenty years, 
Lord Langdale, M. R, granted an injunction to restrain 
Ixim from so practising, and from endeavouring to induce 
any persons who were the clients of the former and then 
present firm to cease to employ that firm (a). 

In a case (6) which was " not quite a case of dissolution Thombury v. 
of partnership, but something between a dissolution of the ^^^^^ 
partnership and a purchase of an attorney's business and 
firm name," Sir J. L. Knight-Bruce, V.-C, having refused 
specific performance of the alleged contract, on the groimd 
of non-acceptance by the plaintiff, said that, "notwith- 
standing the case of Bunn v. Guy (c), from which he did 
not mean to express dissent, decided as it was by judges 
of high authority, he was not prepared to say that it was 
fit that a Court of Equity should enforce an agreement 
between two solicitors that one on r^iring from the busi- 
ness should permit the other to carry on the business in 
his name. Whether such an agreement were or were 
not within the strict policy of the law, it might be 
doubtful whether the Court of Chancery ought to assist 
it/' 

But where, on a dissolution by two solicitors of a bond Partnerehip 
fide partnership between them, it was agreed that oiie|^y^^^ 
should carry on the business under the old firm name, dissolved, 
paying the other certain annuities, it was held by Sir W. 
P. Wood, V.-C, that the agreement contained nothing 
illegal or contrary to public policy (d). 

Again, on a dissolution of a professional partnership, a 
retiring partner is not entitled to compensation in respect 

(a) Whittaker v. Howe, 3 Beav, C. Ch. 554. 
383. (c) 4 East, 190. 

(6) Tkombury v. Bevill, 1 Y. & (rf) Aubin v. Holt, 2 K. & J. 66. 
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Janui* 



Estate of pro- 
feesional man 
interested in 
proceeds of 
goodwilL 



Groodwillof 
professional 
business. 
Recapitula- 
tion. 



Goodwill of a 
trade. 



of his share in the goodwill {a), and a surviving partner 
may continue the business (6). 

In Spicer v. James (c), a country attorney having died 
intestate, his administrator carried on the business until 
his son came of age, when he handed over the business to 
the son. The son becoming insolvent, a bill for an account 
of profits, and insisting that a sum was due to the intestate's 
estate in respect of the goodwill, was filed against the 
administrator by a creditor of the son, but was dismissed 
by Sir J: Leach, M. R., on the groxmd that the goodwill 
of an attorney's business was not a subject of administra^ 
tion. 

Where, however, the widow of a surgeon-dentist, being 
one of his executors, sold the goodwill of his business with 
an introduction to patients, Vice-Chancellor Knight-Bruce 
held that either the whole, or, at all events, some part of 
the price paid belonged to the testator's estate (cQ. 

The goodwill of a professional business may, in short, be 
sold, and a breach of a contract to sell may be a ground for 
damages, but the authorities are against the enforcement of 
the specific performance of such a contract, though when 
the sale is complete, the terms of the sale will be carried 
into execution. Such a goodwill, in the case of a partner- 
ship, survives to the surviving partner, and is not a subject 
of compensation to an outgoing partner. Special stipula- 
tions will, however, be enforced. Such a goodwill wiU 
not be considered in the administration of the proprietor's 
estate unless actually sold ; but if that has been done, the 
price paid or some part of it will be attributed to the 
estate. 

« The goodwill of a trade," said Tindal, C. J. (e), " is a 
subject of value and price. It may be sold (/), be- 



(a) Austen v. Boys, 27 L. J. Ch. 
714 ; Farr v. Pearce, 3 Madd. 74. 

(b) Farr v. Pearce, 3 Madd. 74. 

(c) Collyer on Partnership, 104. 

(d) Smale v. Graves, 3 De G. & S. 



706. 

(e) In Hitchcock v. Cokery 6 Ad. 
& E. 438—54. 

( / ) See Darhey v. Whitaker, 4 
Dr. 139 ; Churton v. Douglas, Johns. 
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queathed (a), or become asseta in the hands of the personal 
representatives of a trader" (6). Though incapable^ by 
reason of its incorporeal nature, of seizure by a sheriff (c), 
it is "goods and chattels within the Bankruptcy Acts (d), 
and may be dealt with by the trustee in bankruptcy just 
as the bankrupt's other property " (e). It is also " property " 
within the Stamp Acts (/). 

The valuable character of goodwill is not confined Univeraally 
to a few trades, but is recognised throughout the 
commercial world. Thus, among the cases on this 
subject which have come before the Courts, instances 
are to be found in which the traders were public- 
house keepers (gr), brewers (A), bankers (i), tailors (j), 
mercers (fc), dyers (/), milliners (m), upholsterers {n)^ 
pencil-makers (o), tobacco-brokers (p), snuff-makers (g) 
paper - makers (r), provision - merchants («), cheese- 
mongers (0, glass-blowers {u\ glass-stainers (x), manu- 
facturing chemists (y), commission agents {z\ iron 



174 J Cooper v. Eood, 26 Beav. 293 ; 
Hudson V. Otbome, 39 L. J. Ch. 79 ; 
SktpwriglU V. dements^ 19 W. R. 
599 ; Howe v. Searing y 10 Abb. Pr. 
B. 264 ; R Cox, 244. 

(a) See Keene v. Harriff 17 Ves. 
338 ; Mohertton v. QuiddingUm, 28 
Beay. 529. 

(5) See Worrdl v. Hand, Peake, 
74 ; Dakin v. Cope, 2 Rusb. 170 ; 
Chis8um y. Bewes, 5 Russ. 29. 
(c) ExpwrU Poss, 2 De G. & J. 230. 
\d) L&ngman y. TiripPf 2 Bob. & 
P. N. E. 67 ; Ex parte Fon^ ubi 
mprd. 

(e) See Hvdson y. Osbiyme, 39 L. 
J. Ch. 79. 

(/) Potter y. ^%e CommUsioners of 
Inlcmd Revenue, 10 Ex. 147. 

{g) Coslake v. TUl, 1 Russ. 376 ; 
Spratt y. Jeffery, 10 B. & C. 249; 
Ex parte TkomaSj 2 Mont. D. & De 
G. 294 ; Tweed y. MiUty L. R. 1 C. 
P. 39 ; Llewellyn y. Rutherford, L. R. 
10 C. P. 466. 

{h) Cooper y. Watson, 3 Doug. 
414 ; Wade y. Jenkins, 2 Giff. 509 ; 
Hall y. Hall, 20 Beav. 139. 



(i) iSmi«A y. ^wn*«, 27 Beay. 
446. 

(/) Newling y. Dofte??, 38 L. J. 
Ch. Ill ; Parsons v. Haywood, 31 
L. J. Ch. 666. 

(ifc) M(yrris y. ifoM, 25 L. J. Ch. 
194. 

(Z) Bryson y. PFAieeAeflkf, 1 S. & 
S. 74. 

(m) ShachU y. jBaife«r, 14 Ves. 468. 

(n) Chissum y. Dewes, 5 Rubs. 29. 

(o) ^ani[;« y. Gibson, 34 Beay. 566. 

(p) Bavies v, Hodgson, 25 Beay. 
177. 

(g) Hammond v. Bouglas, 5 Ves. 
539. 

(r) Potter y. 2%6 Commissioners 
of Inland Revenue, 10 Ex. 147. 

(«) 5co« y. Mackintosh, 1 V. & 
B. 503. 

(«) Hudson y. Osborne 39 L. J. 
Ch.79. 

(tt) Peatherstonhaugh y. Fenwick, 
17 VeB. 298. 

(x) iScott y. Rowland, 20 W. R. 508. 

(y) Tttrner y. ifa/or, 3 Giff, 442. 

(2) Macdonald y. Richardson, 1 
Giff. 81. 
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masters (a), carriers (6). The goodwill of a newspaper 
or magazine, consisting of the right to use the title under 
which reputation has been acquired by a publication, is 
another instance of valuable goodwill (c). 

** The name of a firm." said Sir W. P. Wood, V.-C, in 
Chwrton v. Douglaa (d), " is a very important part of the 
goodwill of the business carried on by the firm. A person 
says, *' I have always bought good articles at such a house 
of business ; I know it by that name, and I send to the 
house of business identified by that name for that purpose. 
There are cases every day in this Court with reference to 
the use of the name of a particular firm, connected 
generally, no doubt, with the question of trade mark. 
But the question of trade mark is in fact the same question. 
The firm stamps its name on the articles. It stamps the 
name of the firm which is carrying on the business on each 
article, as a proof that they emanate from the firm ; and it 
becomes the known firm to which applications are made, 
just as much as when a man enters a shop in a particular 
locality. And when you are parting with the goodwill of 
a business, you mean to part with all that good disposi- 
tion which customers entertain towards the house of 
business identified by the particular name or firm, and 
which may induce them to continue giving their custom to 
it. You cannot put it anything short of that. That the 
name is an important part of the goodwill of a business is 
obvious, when we consider that there are at this moment 
large banking firms, and brewing firms, and others, in this 
metropolis, which do not contain a single member of the 
individual name exposed in the firm *' (e). 



(a) Cooper v. ffood, 26 Beav. 293 ; 
JBTofl V. Barr<yw8, 33 L. J. Ch. 204. 

(6) GruUwdl V. Lye, 17 Vea. 336. 

\c) Oiblett V. JUad, 9 Mod. 459 ; 
Keene v. BarrU, 17 Ves. 338 ; Long- 
man y. Tryppt 2 Bos. & P. N. B. 
67 ; Ex parte Post, 2 De G. ft J. 
230 ; AtanhaU v. Watson, 25 Beav. 



501 ; Bradbury y. DtchenSj 27 Beay. 
53 ; Snovfden y. Noah, Hopk. 347 ; 
K. Cox, 1 ; Dayton y. Wilkes, 17 
How. Pr. R. 510 ; R. Cox, 224. 

{d) Johns. 174. 

(e) And see Levn* y. Langdon, 7 
Sim. 421 ; Banks y. Oibson, 34 Beay. 
566 ; Bond v. Milbourn, 20 W. E. 
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Goodwill is a subject of sale (a), and may fetch a con- Sai« of good- 
siderable price. There was formerly a doubt whether a 
contract for the sale of a goodwill would be specifically 
enforced in Equity (6), but this question was set at rest by 
Sir R. T. Kindersley, V.-C, in Darbey v. Whitaker (c). 
" It is said there can be no specific performance of a 
contract to purchase a goodwill. No doubt you cannot 
have a specific performance of a contract to purchase a 
goodwill alone, unconnected with business premises, by 
reason of the uncertainty of the subject-matter. But 
when a goodwill is entirely or mainly annexed to the 
premises, and the contract is for the sale of the premises 
and goodwill, there is not the slightest ground for doubt 
that such a contract is a fit matter for a decree in a suit 
for specific performance." It seems, however, that there 
may be cases in which. a contract for sale of a goodwill 
would be specifically enforced, the business and goodwill 
being included together, though there was no such 
dependence on the business premises (d). Such would be 
the case with the goodwill of a quack medicine or a news- 
paper, which is practically independent of locality (e). 
The connexion between the business and the goodwill is 



197 ; Scott V. Rowland^ 20 W. R. 
508 ; Peterson y. Humphrey, 4 Abb. 
Pr. R. 394 ; R. Cox, 212 ; and Howe 
V. Sewring, 10 Abb. Pr. R. 264 ; R. 
Cox, 244. 

(a) See, among other cases, Bunn 
y. Ouy, 4 East, 190; Smale y. Oravea, 
3 De O. & S. 706 ; Cooper v. Hood, 

26 Beay. 293 ; BraMury y. Dickens, 

27 Beay. 63 ; Churton y. Douglas, 
Johns. 174. 

(6) Baxter y. Connolly^ 1 Jac. & 
W. 680. And see Coslake y. Till, 1 
Russ 376 ; Bozon y. Farlow, 1 Mer. 
459. 

(c) 4 Dr. 139. 

{d) Thus, Sir J. RomiUy, M. R., 
says, in Bobertson y. Quiddington, 28 
Beay. 629 : " Goodwill is neyer a 
tangible thing unless it is connected 



with the Inisiness itself, from which 
it cannot be sq)arated. I neyer 
knew a case in which it has been so 
treated." In England y. Downs, 6 
Beay. 269, and Morria y. Moss, 25 
L. J. Ch. 194, the goodwill of a 
business was held, under the cir- 
cumstances, to pass with the stock, 
and not with the premises. And see 
Woodtoardv. Laaa/r, 21 Cal. 448 ; R. 
Cox, 300. In LlcToeUyn y. Rutherford, 
L. R. 10 C. P. 456, the price of 
the goodwiU was held to belong to 
the preyious lessee, under the con- 
tract between him and the lessor. 

(c) See Bryson y. Whitehead, 1 S. 
& S. 74 ; LleweUyn v. Rutherford, L. 
R. 10 C. P. 466 (per Brett, J.) ; 
Snowden y. Noah, Hopk. 347 ; R. 
Cox, 1. 
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such that the sale of the business (a), or of a share in the 
business (b), as a going concern, carries with it the good- 
will, or the corresponding share in the goodwill, even 
without its being specifically mentioned. And if the good- 
will is sold, the trade name goes with it (c). 

As to the rights of the vendor after the sale of his 
goodwill business and goodwill, " it has been settled that there is 
set up nenT*^ ^^ implied covenant of any kind" (rf), and, in the absence 
businesB. Qf ^ny express restrictive covenant, the vendor is at 
liberty to set up a business of precisely the same descrip- 
tion as that of which he has sold the goodwill, and that 
next door to the place where his former business was 
carried on ; but he is not entitled to represent that he is 
carrying on the same identical business, either by direct 
representations, or by assuming the trade name under 
which the business he has sold acquired its reputation, or 
the trade marks by which its goods have become known 
in the market (e). If the trade name consisted simply of 
the vendor's own name, the restraint upon his continuing 
to use that name will have to depend upon the evidence 
of that user being fraudulent (/), but in the absence of 
such evidence, the boTid fide use by a man of his own 
name will not be prohibited (gr). But where the trade 
name in question consisted of the name of the defendant, 
John Douglas, with the addition "and Co.," it was held 
that the use of that was an important ingredient in the 
case, as proving fraudulent intention (h). 



(a) Shipwright v. ClemenU, 19 W. 
B. 699. 

(&) Churton V. Douglcu, Johns. 
174. 

(c) Bankt v. Oihwa, 34 Beav. 566 ; 
Churton V. Doitglat, vM auprd. 

{d) Eudson v. Osbomef 39 L. J. 
Ctu 79^ And see Harrison v. Oard- 
ner, 2 Madd. 198; Churton v. 
Douglas f Johns. 174. 

(e) Shackle v. Baker, 14 Ves. 468 ; 
CruttweU v. Lye, 17 Ves. 335 ; 
Kennedy v. Zee, 3 Mer. 441-52 ; 
Sedon v. Senate^ 2 V fr. B. 220 ; 



Harrison v. Gardner, 2 Madd. 198 
Churton y. Douglas, Johns. 174 
Hudson V. Osborne, 89 L. J. 79 
Lahouchere v. Dawson, L. B. 13 Eqi 
822. 

(/) Churton V. DougUis, Johns. 
174 ; HoUoway v. HoUovxiy, 13 
Beav. 209. 

{g) Burgess v. Burgess, 3 De G. 
M. & G. 89 ; Bond v. MUlourn, 20 
W. R 197. 

{h) Churton v. Douglas, uhi suprA. 
In Bond v. Milbourn, 20 W. R. 
197 (very shortly reported), it seems 
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When the vendor of a goodwill has established a new ?^* ?^* ^°* 

interfere 

firm for the purpose of carrying on a business similar to unfairly with 
that which has been sold, "the new firm," says Lord P^^^*^®""* 
Eomilly, M.R. (a), " is entitled to publish any advertise- 
ment he pleases in the papers, stating that he is carrying 
on such business. He is entitled to publish any cir- 
culars to all the world to say that he is carrying on 
such a business, but he is not entitled, either by private 
letter, or by a visit, or by his traveller or agent, to go to 
any person who was a customer of the old firm, and soUcit 
him not to oontinue his business with the old firm, but 
to transfer it to him, the new firm (b)" In short, the 
new firm may set up a new business, just as any one else 
may, but he is not at liberty to resume the advantages 
connected with the old firm, which he has sold, although 
it is perfectly allowable for him to state his connexion 
with the former business (c). 

Although there is no implied covenant on the sale of a Vendor 
goodwill, without more, that the vendor will not set up a though no 
similar business in the same neighbourhood, yet where a express cove- 
vendor had received in payment for his share of a goodwill 
a sum calculated by arbitrators upon the understanding 
(to which he had assented) that he would not carry on 
business in the same street, it was held to be contrary to 
Equity that he should carry on business in that street, and 
he was accordingly enjoined (d), 

in the sale of a business and goodwill, it is customary Express 
to insert an express restrictive covenant, which will be cov^^r 
binding on the vendor, restraining him from setting up ^suaL 
the same trade within a certain limit of time or space, or 



that the plaintiff would have been 
entitled to an injunction at all 
events against the use of the words 
"and Co." by the defendant, if 
that had been the relief prayed. 

(a) Lcibouchere v. Dawson j L. R. 
13 Eq. 322. See Sdby v. Anclior 
Tube Co.y W. N. 1877, p. 191. 

(6) As to the sun-ender of a busi- 



ness by A. "for the benefit" of B., 
see Cla/rk v. Leachf 32 Beav. 14 ; 
and also Ifa/rrison v. Gardner, 2 
Madd. 198 ; and Churton v. DouglaSf 
Johns. 174. 

(c) Clark v. Leach, 32 Beav. 14 ; 
Hookham v. Pottage, L. R. 8 Ch. 91. 

{d) Harrison v. Gardner*. 2 Madd, 
198. 
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using bis name or allowing it to be used for tbat pur- 
pose (a) ; and tbis bas become so usual tbat, wbere (h) in 
a contract for sale one of tbe items was " goodwill, &c./' 
Sir J. RomiUy, M.R., beld tbat in tbe " &c." would be 
included, amongst otber tbings, a covenant by tbe vendor 
not to carry on a similar business in Great Britain, for a 
reasonable time, to be limited in tbe conveyance, baving 
regard to tbe nature of sucb undertakings. Sucb a 
covenant may even bave tbe effect of compelling tbe 
vendor to quit bis trade altogetber for tbe period specified, 
as was beld by Lord Mansfield, G. J., and tbe Gourt of 
Eling's Bencb, in Cooper v. Watson (c) ; and it bas been 
beld tbat a breacb of a covenant " not to carry on or be 
concerned or interested in '' a certain business, was com- 
mitted by tbe vendor entering into tbe service of a 
nepbew, wbo carried on tbe same trade, under tbe same 
name, witbin tbe proscribed limits (d). Again, a covenant 
not to carry on a certain business directly or indirectly 
witbin tbe counties of C, A., and M., was broken by 
soliciting orders on tbree occasions witbin G., tbougb the 
offices of tbe new business were outside tbe limits (e). 

" Wbere a man sells the goodwill of a trade, and cove- 
nants to make it as profitable as be can, the actual profit 
made is not tbat which the vendee is bound to take ; but 
he will have an action of covenant, if he can establish his 
title to more, through tbe default of the vendor" (/). 

The purchaser of a business and goodwill is entitled to 
all tbe advantages of the reputation and connexion of the 
business as previously conducted, except such benefit as 
the vendor, on setting up a bond fide new business, as he 



(a) Cooper v. Watson, 8 Doug. 
414 ; Bryson v. Whitehead, 1 S . & S. 
74; wiUimM v. WiUiarM, 2 Swanst. 
253; WhUtaker v. Horn, 3 Beav. 
883 ; Turner v. Evant, 2 De G. 
M. & G. 740 ; NewLing v. Dohell, 
88 L. J. Ch. Ill ; WoLmenhauaen v. 
a Connor, W. N. 1877, p. 113; OiXlu 
V. IMl, 2 Brewster, 342 ; R. Cox, 



580. 

(5) Cooper y. Hood, 26 Beav. 293. 

(c) 3 Doug. 414. 

{d) NewUng v. Dobdl, 38 L. J. 
Ch. 111. 

ie) Turner v. Evans, 2 De G. 
M. & G. 740. 

(/) Per Lord Eldon, C, in ScoU 
V, Mackintosh, 1 V. & B. 603. 
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is at liberty to do if there is no covenant to the contrary, 
may derive from the fact of his being known to have 
belonged to the former business; and the purchaser is 
entitled to restrain the vendor by injunction from inter- 
fering with what he has sold. As to the trade name, if 
that were the name of the vendor, " inconvenience might 
naturally result to him from having his name so ex- 
posed " (a), i,e, in the name of the new business. In 
Scott V. Bowland (6), on a dissolution of partnership, in 
which the defendant bought the plaintiffs interest at a 
valuation, and then continued to trade as " John Scott & 
Co.," a bill was filed to restrain the use of the name of the 
plaintiff in the business, and the question was considered 
by Sir J. Wickens, V.-C. He said, " even assuming the 
goodwill to have been effectually assigned to the defendant, 
it would be a question whether that would give him the 
right of using the plaintiffs name ; as expressed in Churton 
V. Douglas (c), there is a liability attached to an outgoing 
partner who leaves his name in the style of a firm. He 
would prima facie be liable on biUs of exchange. In 
Banks v. Gibson (d) Mr. Banks was dead, and the case may 
be referred to the principle that, inasmuch as no liability 
attaches in the case of an outgoing partner who is dead or 
a bankrupt, there is no reason why the name should not 
be retained ; but, if living, he is entitled to say he is not a 
member of the firm/' and the Vice-Chancellor accordingly 
granted the injunction (e). The purchaser is, however, 
entitled to represent himself as continuing the old business ; 
thus, where the business of John Douglas & Co. was sold. 



(a) Churton v. Douglas, Johns. 
174. 

(6) 20 W. R. 508. 

(c) Ubi suprd. 

{d) 34 Beav. 566. 

(c) And see Webster v. Webster y 3 
Swanst. 490 n. ; Lewis v. Langdon, 
7 Sim. 421 ; Routh v. Webster, 10 
Beav. 561 ; BuUoch v. Ckapmany 2 
De G. & Sm. 211 ; Turner v. Major, 3 



GiflF. 442 ; Clarh v. Leach, 32 Beav. 
14 ; Bond v. MUbourn, 20 W. R. 
197 ; Dence v. Masmi, W. N. 1877, 
p. 23 ; Mitchell v. Condy, i6. 153 ; 
Howe V. Searing, 10 Abb. Pr. R 
264 ; R. Cox, 244 ; Peterson v. 
Humphrey, 4 Abb. Pr. R. 394 ; R. 
Cox, 212 ; Lindley on Partnership, 
3rd ed. 887. 
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it was held that the pnrchasers alone had the light to 
describe themselves as ''late John Douglas & Co./' and the 
vendor was restrained from calling his new firm ''John 
Douglas & Co./' that being an interference with that 
right (a). 

Where, in a purchase of a business and goodwill, it was 
agreed that the purchaser should pay the vendor at the 
end of each of the first ten years a certain proportion of 
the profits, but there was no special agreement by the 
purchaser to keep up the business ; it was held by Erie, 
C. J., and the Court of Common Pleas, that the purchaser 
had entered into an implied contract to keep up the busi- 
ness, at all events for the ten years over which the instal- 
ments were to extend (b). It seems that while such an 
implied contract would give a right to damages, if broken, it 
could not be specifically enforced in Equity (c), though 
carrying on a similar business under a different style coidd 
be restrained (d). 

In a case of partnership, the goodwill of a business, 
newspaper, &c., including the firm name, is partnership 
assets, and, on a sale of the partnership business, must be 
sold with it, for the benefit of the partners or their 
creditors (e). 

On a dissolution of partnership the business and goodwill 
may be disposed of in three diflferent ways : by sale, for 
the benefit of the partners or their creditors ; by the whole 
concern, including the trade name, being taken by one 
partner at a valuation ; or by a simple division of the 
tangible assets of the partnership, in which case each is at 
liberty to use the trade name just as the partnership did 



(a) Churton v. Douglas, Johns. 
174. But see Hoioev. Searing, 10 
Abb. Pr. K. 264 ; B. Cox, 244. 

(6) Mclntyre v. Belcher, 32 L. 
J. C. P. 254. Compare Harrison v. 
Gardner, 2 Madd. 198. 

(c) Lewis V. Langdon, 7 Sim. 421. 

\d) Evans y. Hughes, 18 Jur. 691. 



And see Turnery, Major^ 8 Giff. 
442. 

(c) Bradbury v. Dickens, 27 Beav. 
58 ; Banks v. Gibson, 34 Beav. 566 ; 
HaU V. Barrows, 33 L. J. CK 204 ; 
Dayton v. Wilkes^ 17 How. Pr. B. 
610 ; B. Cox, 224. 
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previously (a), provided no ex-partner will thereby be 
exposed to liability through his name constituting the 
trade name of the old firm (b), or at all events to ^tat^ 
his connexion with the dd firm (c). 

On a dissolution of a partnership governed by articles, CompeiiBation 
the retiring partner wiU not be entitled to compensation ^cj^ ^^ 
for his share in the goodwill, except in accordance with the 
articles (d). Thus, in a case where provision was not 
made for such compensation, it was held that the premises 
on which the business had been carried on for many years, 
and which the continuing partner was entitled on dissolu- 
tion to take at a valuation, were to be valued without 
regard to the fact of previous occupation, as, if that were 
taken into account, it would have the efiect of making the 
partner in question pay for the goodwill (e). 

Where articles of partnj3rship provided that the good- Goodwffl 
will should belong to the partners in the proportion of valuatioD, 
their shares in the business, but should not be taken into 
account in the accounts of the partnership, and that on the 
determination of the partnership a general account and 
valuation of the property and effects of the partnership 
should be taken, the partnership being dissolved by the 
death of one of the partners, it was held by Sir J. Stuart, 
V.-C, that the goodwill must be included in the valuation 
of the partnership property (/). 

In Featherstonhaugk v. Fenwick (g\ it was decided One partner 
that on a dissolution of a partnership, not provided for by monopolise 
articles, one partner could not secure to himself the whole g^od^*^ 
benefit of the goodwill by claiming to take the share of the 
other at a valuation, or requiring him to remove his pro- 
> 

(a) Banks v. CHbion, 34 Beav. {d) Hall v. Ball, 20 Beav. 139 ; 

566. Kennedy v. Lee, 3 Mer. 441-52 ; 

(6) SeoU V. JRowlandf 20 W. R Farr v. Pearce, 3 Madd. 74. 

508 ; Peterson v. Humphrey, 4 Abb. {e) Bwirfield v. Eovch, 13 Beav. 

Pr. R. 394 ; B. Cox, 212. 241. 

(c) Clark v. Leach, 32 Beav 14 ; (/) Wade v. Jenkins, 2 GiflF. 509. 

HookJuim V. PoUage, L. R 8 Ch. 91 ; («/) 17 Vea. 298. 
Peter S(/n v. Humphrey, ubi suprd. 

2 
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portion from the premises, or clandestinely obtaining a 

renewal to himself of the lease of the premises occupied by 

the partnership. 

Estate of dead jf^ after a dissolution of partnership by the death 

L partnership of a partner, " the surviving partners think proper to 

^75*" ^^ make that which is in Equity the joint property of the 

deceased and them the foundation and plant of increased 

profit, if they do not think proper to settle with the 

executors and put an end to the concern, they must be 

understood to proceed upon the principle which regulated 

the property before the death of their partner " (a) ; that 

is to say, capital belonging to the estate of the deceased 

partner having been risked, such a proportion of the total 

profits as are attributable to that capital will belong to 

that estate. 

Subject to But in the computation of what profits are attributable 

circumstancea ^ ^^^^ capital a variety of circumstances have to be taken 

into consideration : thus, '^ the nature of the trade, the 

manner of carrying it on, the capital employed, the state 

of the account between the partnership and the deceased 

partner at the time of his death, the conduct of parties 

after his death, all of which may materially affect the 

rights of the parties " (6). 

Similarly with In the samc manner, on the death of a partner, the 

goodwill. goodwill ought, if there is no provision regulating its 

destination in such an event, to be sold for the benefit of 

the partnership, and if that is not done, the continuing 

partners will have to account to the estate of the deceased 

partner for his share in the goodwUl. 

Goodwill does There is, indeed, a distinct decision (c) by Lord Lough- 

not survive. 

(a) Per Lord Eldon, C, in Oraw- WiUett v. Blanftyrdy 1 Hare, 258. And 

«^y V. CoHtrw, 16 Ves. 227. And see see Simpson v. Chapman j ^ De G. 

FeathersUmhaugh v. Penwick, 17 M. &; G. 154, where these remarks 

Ves. 298 ; ffeathcote v. Hulme^ 1 were highly approved by Sir G. 

Jac. & W. 122 ; Brown v. De Tastet, Turner, L.J., and it was held that, 

Jao. 284 ; Cook v. Collmfjridje^ Jac. under the circumstances of the 

607 ; Afacdonald v. Richardsoiiy 1 case, nothing was due to the estate 

Gifif. 81 ; and Parsons v. Ilayioard^ of the deceased partner. 

31 L. J. Ch. 666 . (c) Hammond v. Douglas, 5 Ves. 

(h) Sir Per J. Wigrara, V.-C, in 539. And see Lewis v. Langdon, 7 
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borough, C, that upon a dissolution of a partnersliip 
without articles the goodwill survives to the surviving 
partner. This position was, however, doubted by Lord 
Eldon, C^ in Granmhay v. Collins (a); and it is now 
thoroughly established that the goodwill is partnerehip 
assets. " The goodwill of a trade, although inseparable 
from the business, is an appreciable part of the assets 
of a concern, both in fact and in the estimation of 
a Court of Equity. Accordingly, in reported cases, Lord 
Eldon held that a share of it properly and as of 
right belonged to the estate of the deceased partner. It 
does not survive to the remaining partners, unless by 
express agreement ; but it may by agreement, as it may be 
agreed that any particular portion of the partnership 
assets shall so survive. Goodwill manifestly forms a 
portion of the subject-matter which produces profits, which 
constitutes partnership property, and which is to be 
divided between the surviving partners and the estate of 
the deceased partner, according to the terms of the 
contract, and when that is silent, according to their shares 
in the concern *' (6). The share of the deceased partner in 
the concern is not, however, the sole guide to the interest 
of his estate in the goodwill. The various circumstances 
alluded to by Vice-Chancellor Wigram, in Willett v. Blan- 
ford (c) must be considered. Thus, where at the time of 
the death of one of two partners the partnership was 
insolvent and the deceased partner indebted to the partner- 
ship, and the surviving partner subsequently carried on 
the business with such energy and success that he was 
able at a later period to sell the goodwill for £1700, it 
was held by Sir G. Jessel, M.R., that the surviving partner 

Sim, 421 ; and Robertson v. Quid- Dickens, 27 Beav. 63 ; SmM v. 

dington, 28 Beav. 629. Everett, 27 Beav. 446 ; BaU v. 

(a) 15 Ves. 227. Barrows, 33 L. J. Ch. 204 ; Dayton 

(6) Per Sir J. Romilly, M.R., in v. Wilkes, 17 How. Pr. R. 610 ; 

Wedderbum v. Wedderbum, 22 R. Cox, 224. 

Beav. 124. And see Macdonald v. (c) 1 Hare, 253. 

Richardson, 1 Giff. 81 ; Bradbury v. 
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was only liable to account to the estate of his deceased 
partner for the valae of a moiety of the goodwill at the 
time of the latter s death (a). 

With respect to the trade name, Sir L. Shadwell, Y.-C, 
in Leicis y. Langdon (b), expressed an opinion that it 
snnrived, but the decision in that case only amounted to 
this : that one of three executors of a deceased partner in 
the firm of ''Brookman & Langdon" had no right to 
set up business as ^Brookman & Langdon,'^ and tJiat 
the surviving partner, who was carrying on business as 
''James Lewia & Co., successors to Brookman & Lang- 
don," had sufficient interest in the name of the old firm 
to restrain an unauthorised use of it (c), and it seems clear 
that one member of a firm cannot, on the death of his 
partner, monopolise all the benefit to be derived from the 
use of the firm name (d). 

When, on a dissolution of partnership, the goodwill of 
tidn parto^' ^^® busincss bccomcs the property of some of the former 
partners, with it they acquire the right of representing 
their remodelled business as being the continuation of the 
old one ; and they are at liberty to express this by styling 
themselves "B. & C, late A. & B^" or "B. & C, 
successors to A« & B.," or any similar words (e). If 
they continue to use the style of the old business, ''A. & 
B.,^ as before, then^ as regards the public, this alone con- 
stitutes no false representation, the only statement being 
that the new firm is carrying on the business of the old 
one (/). Such continued user, however, will not be per- 



Finn con- 



(a) BrougkUm ▼. Broughton, 44 
L. J. Ch. 526. And compare Simpaon 
T. Chapman, 4 De G. M. k G. 154. 

(6) 7 Sim. 421. 

(c) In thiB respect, Jline v. Lart, 
10 Jur. 106, and Dent v. Twrpinj 2 
J. k H. 139, seem to be in point, as 
in those cases the plaintiff had a 
certain right, but not an exclunve 
right, in the trade marks. See ScoU 
V. Scott, 16 L. T. N. S. 143. 

(d) A decided opinion to this effect 



is expressed in Undley on Partner- 
ship, 3rd ed. 887. 

(«) Churton Y. DougUu, Johns. 
174 ; Lewis y. Langdon, 7 Sim. 421 ; 
Sookham v. Pottage, L. B. 8 Gh. 
91 ; Peterson v. Humphrey, 4 Abb. 
Pr. R. 394, B. Cox, 212. 

(/) Banks v. Oibson, 84 Beav. 566; 
AuUn V. BoU, 2 K & J. 66. And 
see Leather Cloth Co. v. American 
Leather Cloth Co., 1 H. & M. 271 ; 
83 L. J. Ch. 199 ; 11 H. L. C. 523. 
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TTiitted where it can be only for an improper and fraudulent 
purpose, and in order to deceive the public (a); nor 
where the partnership has been only contrived with a view 
to giving the purchaser of a professional business the 
means of appropriating to himself the personal reputation 
of the vendor (6). As regards the partner by whose re- 
tirement or death the dissolution has been brought about, 
his right or that of his representatives to complain must 
depend upon whether he or his estate will be exposed to 
any loss or inconvenience by the continued user of the 
old name (c). 

When a partner has retired from a business, his share Rigbta on 
and interest therein being taken over by the continuing retirement or 
partners, or when, on the death of a partner, the partner- ^y *^®?*^^^ 
ship business has been sold, the retiring or surviving wiU. 
partner, as the case may be, has full liberty to set up a 
precisely similar business to that which the partnership 
carried on, but he must not represent it to be the same 
business (d). In the valuation, therefore, of the share of 
a retiring or dead partner, which is to be taken over by 
the surviving partner, this fact should be taken into con- 
sideration, as it may materially affect and even destroy 
the value of the share (e) ; and when the business is to be 
sold, that fact should be stated in the particulars of sale, 
in order that the purchaser may be able to buy with a 
full knowledge of the facts (/). In Smith v. Everett (g), 
the survivor of two partners in a banking business sold 



(a) Dence v. MasoUf W. N. 1877, 
p. 23. 

(6) Thombwty v. BeviU, 1 Y. & 
0. Ch. 554. 

(c) ^an^ V. 6^<on, 34 Beav. 566 ; 

Scott V. Jtotdand, 20 W. R. 508 ; 

Webster v. Webetery 3 Swanst. 490 

n; and other cases cited at p. 193, 

note (e). 

{d) Kennedy v. Zee, 8 Mer. 441- 
52 ; Harrison v. Oa/rdner, 2 Madd. 
198 ; Churton v. Douglas^ Johns. 
174 ; HaU v. Barrom, 33 L. J. Ch. 
204 ; Clark v. Leachy 32 Beav. 14 ; 



Bond V. MUboum, 20 W. R 197 ; 
Hookham v. Pottage, L. K. 8 Ch. 
91 ; Sdby v. Anchor Tube Co., W. N. 
1877, p. 191. 

(e) Mdlersh v. Keen, 28 Beav. 
453 ; Dames v. Hodgson^ 25 Beav. 
177. 

(/) Cook V. CoUmgridge, Jac.607; 
HaU V. Barrows, 33 L. J. Ch. 204. 
And see the form settled by the 
L. JJ. m Johnson v. HeUeley, 2 De 
G. J. & S. 446. 

(g) 27 Beav. 446. 
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Retiring or 
surviving 
partner may 
state former 
connexion. 



And the 
termination of 
that con- 
nexion. 



Necessary an- 
nouncement-fl 
may be made. 



Business 
carried on in 
separate 
districts. 



the business, and it was held that the estate of the deceased 
partner was entitled to a share of so much of the purchase- 
money as was attributable to the goodwill Sir J. Eomilly, 
M. R., directed that this value should be ascertained, regard 
being had to the facts that : 1st, the partnership premises 
belonged to the survivor; 2ndly, the survivor had the 
right to carry on the business of a banker on the same 
premises after the sale of the goodwill ; 3rdly, the sole 
right of issuing bank notes survived to himi. 

A retiring or surviving partner may advertise generally 
the facts that he was connected with the former business, 
and that he is establishing a new business, but he must 
not address any special solicitations to the customers of 
his fonner firm (a), 

A retiring partner may advertise the discontinuance of 
his participation in a periodical issued by the partnership, 
but he is not at liberty to advertise its discontinuance 
generally, any more than he might represent the partner- 
ship to have ceased to carry on business, upon his own 
retirement (&). 

While, however, a retiring partner is not at liberty to 
depreciate the property, his share in which has passed to 
others (c), a partner who has bought the share of his 
partner may, even before the purchase is in all respects 
completed, publish statements which are necessary to 
induce others to join him, and to enable him to carry on 
the business, though, in the opinion of the selling partner, 
that may have a prejudicial efifect on what is still in a 
sense the partnership property (d). 

Where two partners, having been in the habit of 
carrying on the partnership business, each in a separate 



(a) Bradbury y.IHckenSy 27 Bea,y, 
63 ; Clark v. Leach, 32 Beav. 14 ; 
Lahouchere v. Dawson, L. R. 13 Eq. 
822 ; OraveUy v. Winchester, Seton, 
4th ed. 267 ; Burrows v. Foster, ib.; 
Sdhy V. Anchn- Tube Co., W. N. 
1877, p. 191. 



(6) Bradbury v. Dickens, 27 Beav. 
63. 

(c) Bradbury v. Dickens, uhi 
suprd. 

(d) MarshaU v. Watson, 26 Beav. 
601. 
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district, agreed to dissolve partnership, the premises, stock, 
and goodwill to be sold, or until sale to vest in a receiver, 
Sir J. Stuart, V.-C, restrained one partner from carrying 
on the business on his own account in one district, and 
directed him to account for the profits (a). 

Again, where it was provided by the partnership Right of 
articles that, on the death of one of the partners, his ^^^^ P~" 
personal representative should have the right to elect, 
within three months, to take the deceased partner's 
share in the business. Sir W. P. Wood, V.-C, restrained 
the surviving partner from carrying on the business under 
any other firm or style than that used in the lifetime of 
the deceased partner, for three months, or until election 
by his representative (6). But it seems that though the 
Court can restrain the surviving partner from carrying on 
the business in any other name, it has no means of com- 
pelling him to carry it on in the original name (c). 

The value of a goodwill, or share of a goodwill, is Valuation of 
usually estimated at so many years' purchase upon the soodwiU. 
amount of the profits (d) ; thus, in JUellersh v. Keen (e), 
it was fixed at one year's purchase of the net annual 
profits, calculated on an average of three years (/). 

(a) Turner v. Major, 3 Giff. 442. (e) 28 Beav. 458. 

{b) Evans v. JIughea, 18 Jur. 691. (/) As to other circmnstances to 

(c) Lewis y. Langdon, 7 Sim. 421. be considered, see Smith v. Everett, 

{d) Austen v. Boys, 27 L. J. Ch. 27 Beav. 446 ; Johnson v. Hettdey, 

714. 34 Beav. 63 ; 2 De G. J. & S. 446. 



APPENDIX A. 



PKECEDENTS OF INJUNCTIONS, &c. 

1. Ckoft V, Day, 7 Beav. 84 — 90. 

Laltel on Blacking Bottles — Trade Cards — Injunction. 

Injunction to restrain the defendant, his serrants, &c., '' from selling, or 
exposing for sale, or procuring to be sold, any composition or blacking 
described as, or purporting to be, blacking manufactured by Day and Martin, 
in bottles having affixed thereto such labels as in the complainant's bill men- 
tioned, or any other labels so contrived or expressed as, by colourable imita- 
tion or otherwise, to represent the composition or blacking sold by the 
defendant to be the same as the composition or blacking manufactured and 
sold by John Weston (the manager), for the benefit of the estate of Charles 
Day, the testator ; and from using trade cards so contrived or expressed as 
to represent that any composition or blacking sold or proposed to be sold by 
the defendant is the same as the composition or blacking manufactured or 
sold by John Weston " {a). 



2. Seixo r. Proyezende, L. E. 1 Ch. 192 — 194. 

Brafid on Casks of Wine — Injunction, 

Injunction to restrain the defendants, &g., *' from affixing or causing to be 
affixed to any casks of wine shipped to their orders the brand or marks of a 
crown and the word Seixo, or any other combination of marks or words so 
contrived as, by colourable imitation or otherwise, to represent the marks or 
brands of the plaintiff, and from employing any marks or words which should 
be so contrived as to represent, or induce the belief, that such wines were 
Crown Seixo, or the produce of the Quinta do Seixo, or otherwise using the 
word Seixo without clearly distinguishing the same from the wine produced 
by the Quinta do Seixo^* (d). 

(o) Lord Langdale, M. R. (6) Wood, V.-C. 
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3. Stephens v. Peel, 16 L. T. N. S. 145. 

Labeh on Bottles tf Ink — Injunction. 

Injunction restraining^ the defendant, &c, ** from selling, or exposing, or 
advertisinj; for sale, or procuring to be sold, any ink or writing fluid in 
bottles bearing thereon such labels as after mentioned, and from using any 
labels, or stamps, or advertisements so contrived or expressed as by colour- 
able imitation or otherwise to represent or lead to the belief that the ink 
sold by the defendant is the ink or writing fluid manufactured by the 
plaintitfs, and sold by them under the name of 'Stephens' Blue Blade 
Writing Fluid ' " (a). 



4. VVoTnEBSPOON V, CuRBiE, L. R. 6 H. L. 5d8 — 523. 

Gleufield Starch — Injunction, 

Injunction restraining the respondent, &c., " from using the word * Glen- 
fleld ' in or upon any labels aflixed to packets of starch manufactured by or 
for him, and from in any other way representing the starch manufactured l^ 
or for him to be ' Glenfield Starch,' and from selling or causing the same to 
be sold as * Glenfield Starch,' and from doing any act or thing to induce the 
belief that starch manufactured by or for him, the respondent, is ' Glenfield 
Starch,' or starch manufactured by the appellant " {b). 



6. Broadhurst V, Barlow, L. J. Notes of Cases, 1872, p. 183. 

Stamps on Shirtings — Injunction, 

Injimction restraining the defendants. Sec., " from stamping, impressing, 
or affixing, or causing to be stamped, impressed, or affixed on or to any 
Spanish shirtings or pieces of white calico manufactured or sold by them, any 
mark consisting of words in the Turkish, Armenian, and Greek languages, 
meaning * exactly 12 yards,' and placed between a figure or crest and the 
words ' Spatiish Shirtings ' enclosed in a scroll in the same manner as those 
were respectively placed in the plaintiff's trade mark, or in any manner only 
colourably differing therefrom (c). 



6. Ford v. Foster, L. E. 7 Ch. 611—634. 

Eureka Shirts — Injunction. 

Injunction restraining the defendants, &c., " from applying the mark or 
title • Eureka' to any sMrts manufactured by them, or to any shirts sold by 

(a) Wood, V.-O. (6) House of Lords. (c) Wickens, V.-O. 
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tbem, unless manufactuied by the plaintiffs, and from selling any sliirts 
already marked with the mark and title * Eureka/ unless such naark or title 
has been applied with the sanction of the plaintiffs ; and from issuing any 
boxes or packages on which the mark or title of ' Eureka ' shall be applied to 
shirts not of the plaiatiffs' manufacture ; and from affixing or using any 
label, or card, or other mark containing the word * Eureka ' to or upon any 
shirts not of the plaintiffs' manufacture" (a). 



7. ApoLLiiTARis Co. V, NoKRisH, 33 L. T. N. S. 242. 

Apollinaris Water — InjuncHon, 

Injunction restraining the defendants, kc^ " from selling, &c., any mineral 
or other waters, not being the genuine Apollinaris water, under the name of 
'Apollinaris Water,' or 'London Apollinaris Water,' or under any other 
name of which the word ' Apollinaris ^ so forms part as to be calculated to 
deceive the public " (b). 



8. Edelsten v. Edelsten, 1 De G. J. & 8. 185 — 189. 

IFire — Prayer of Bill — Injunction — Accounts — Delivery up. 

Prayer of Bill : " that an account might be taken of the gains and profits 
made and obtained by the defendants by the sale of wire having tallies or 
labels attached thereto with the plaintifTs trade mark, or a trade mark in 
imitation of, or only colourably differing from that of the plaintiff, stamped 
or impressed thereon ; and that the defendants might be ordered to pay to 
the plaintiff the amount of such gains and profits. That the defendants 
might be restrained by injunction from attaching to wire, not the manufacture 
of the plaintiff, any tally or label with the plaintiffs trade mark, or any mark 
in imitation thereof, or only colourably differing therefrom, stamped or im- 
pressed thereon, and from otherwise using the plaintiff's trade mark, or any 
mark in imitation thereof, so as to denote or represent that the said wire was 
the * Anchor Brand Wire,' or was the manufacture of the plaintiff ; and from 
selling, or offering for sale, or procuring to be sold, any wire not being of the 

(a) Jamen, L. J. Taylor, 11 Jor. N. S. 408, and Pember- 

(6) Bacon, V.-C. And see also forms ton, 2nd ed. 391 ; Braham v. Bustard, 1 

of injunctions in ApoUinari$ Co. v. Ed- H. & M. 447 ; Mr Andrew v. Bassett, 33 

tffards. Set on, 4th ed. 237 ; MUlington v. L. J. Ch. 561, and Pemberton, 2nd ed. 

FffXf 3 My. & Cr. 338 ; and Pemberton, 392 ; Sparoffnapane v. CoombM^ Seton, 

2nd eA 391 ; EdeUten v. Vick, 11 Hare, 4th eA 246 ; Mirkle v. Emery, Seton, 4th 

78 ; Collins Co. v. Walker, 7 W. R. 222, ed. 234 (a case of a registered mark), 
and Seton, 4th ed. 235 ; Harrison v. 
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plaintiff's manufacture, having a tally or label attached thereto with the 
plaintiifs trade mark, or a mark in imitation thereof, or only colourably 
differing therefrom, stamped or impressed thereon, or otherwise in any manner 
having the said trade mark, or a mark in imitation thereof, or only colour- 
ably differing therefrom, attached thereto. That the defendants might 
deliver up to be cancelled all tallies, labels, and papers in their possession, or 
in the possession of their servants or agents, having the said trade mark so 
in colourable imitation of the plaintiff's as thereinbefore mentioned ; and also 
all tallies, labels, and papers in their possession, or in the possession of their 
servants or agents, having the plaintiff's trade mark, or any mark in imitation 
thereof, or only colourably differing therefrom, stamped or impressed thereon, 
and also all dies for stamping or impressing the same ; and that the de- 
fendants might pay all the costs of the suit '* (a). 



9. GuiNNBSB V. XJllmeb, 10 L. T. (Old Series), 127. 

Engraving Blocks for Printing Forged LaheU — Injunction. 

I^jimction restraining the defendants, &c., "from cutting, engraving, casting, 
or making, and from causing to be cut, engraved, cast, or made, and also 
from using or permitting to be used, and from selling, or otherwise disposing 
of or parting with any blocks or plates adapted for printing labeb or sheets 
of labels in imitation of the label furnished by Sparkes Moline to and used 
by the agents appointed by him for sale of the plaintiffs' stout, as in the 
plaintiffs' bill mentioned, or any of them, or differing only colourably there- 
from. And also from selling, or otherwise disposing of, and from delivering 
over or parting with any of such blocks or plates as were then in their pos- 
session, custody, or power, to any person other than the plaintiffs or such 
person as they should appoint to receive the same" (b). 



10. Farina v. Silyerlock, 1 K. & J. 509. 

Printing Forged Labels — Injunction, 

Injunction restraining the defendant, &c., " from printing or selling, or ex- 
posing for sale, or procuring to be printed or sold, any labels similar to those in 



(a) Wood, V.-C, made a decree in the 
terms of the prayer of the BilL See 1 
De G. J. & S. 196 ; Lord Westbury, 
C, affirmed the decree. As to the ac- 
count, see also Foster v. Megevand, Pem- 
herton, 2nd ed. 393 ; and the full decree, 
in Ford v. Foster, Seton, 4th ed. 236. 
As to order restraining exportation of 
goods with forged trade marks, see Hett- 



derson v. Jorss, Seton, 4th ed. 236. As 
to order restraining the bringing into the 
market of imported goods with forged 
trade marks, see Upmann v. Elkan, L. R. 
12 Eq. 140 ; 7 Ch. 130 ; Rivero v. Abrm, 
Seton, 4th ed. 236 ; Del VaUe v. Mayer, 
ib. 

(b) Shadwell, V.-C. of Eng. 
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use by the pkintiffy as in tbe bill in this caose mentioned, or containing copies 
of the signature, or address, or flonrisb, seal, or stamp, or other marks invented 
and nsed by the plaintiff as therein mentioned, or any signatore, address, 
flourish, seal, stamp, or other mark merely colonrably differing therefrom, or 
any other papers or labels so printed or contrived as, by colourable imitation 
or otherwise, to represent or lead to the belief that Ean de Cologne prepared 
by other parties was Ean de Cologne prepared by the plaintiff " (a). 



11. Clement v. Maddick, 1 Giff. 98 — 101. 

Name of Newspaper — Inpmeliom, 

Injunction restraining the defendants. Sec., " from printing, publishing, or 
continuing to print or publish, any newspaper or other periodical paper with 
or under the name or style of 'The Penny Bell's Life and Sporting News/ 
or with or under any name or style of which the name, style, or words of 
' BeD's Life * shall form a part, or in any way occur [therein] ; and from 
using the said name, style, or title of ' Bell's Life ' by way of name, style, 
or title to any newspaper or periodical without the licence or consent d the 
plaintiff" (*). 



12. Ingram 9. Stlff, 5 Jur. N. S. 947. 

Name of Newspaper — Injuring Pltuniiff'^9 Paper — Injunction. 

Injunction restraining the defendant, &c., ''from printing, publishing, or 
selling any newspaper or other periodical under the name of ' The Daily 
London Journal,' or under any other name or style of which the words 
' London Journal ' form part, and from doing or committing any act or 
default which may tend to lessen or diminish the sale or circulation of the 
plaintiff's periodical, called ' The London Journal ' "(<;). 



t?> 



13. Prowbtt v. Mortimer, 2 Jur. N. S. 414. 

Name cf Newspaper — Soliciting Customers — Injunction, 

Injunction restraining the defendant, &c., " from printing, or publishing, 
or exposing for sale, or procuring to be printed or sold the iiewspa|M;r 

(a) Wood, V.-C. Chifiihs, Pemberton, 2nd ed. 308. 

(6) Stuart V.-C. And see Ednumdsr. (c) Wood, V.-C. 

BenboWf Setoo, 3id ed. 905 ; and Corns v. 
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publication called * The Trae Britannia,' or any other newspaper or publica- 
tion, as a continuation of the plaintiffs newspaper ' The Britannia,' in the 
bill mentioned, and from soliciting custom in the name of the plaintiff's trade 
and business as for ' The Britannia ' newspaper " (a). 



14. Hogg v. Kirby, 8 Ves. 216—226. 

Publication of a Magaxine as a Continuation of Plaintiff* 8 Magazine — 

Injunction, 

Injunction restraining the defendant, &c., "from publishing or exposing 
to sale any copy or copies of the defendant's said work, and from printing, 
publishing, or exposing to sale, any other work or publication as or being a 
continuation of the plaintiff's work, or of the defendant's work, which had 
been so published as such continuation as aforesaid ; and from printing all or 
any part or parts of the plaintiff's said work ; " and Ordered " that the 
injunction should be continued as to any letters, &c., admitted by the Answer 
to have been received from correspondents by the defendant, while publishing 
for the plaintiff " {b). 



15, AiNSWORTH V, Bentley, 14 W. B^ 630. 

Publication of Magazine in Breach of Contract — Order — Injunction. 

Ordered, "That the defendant, &c., be restrained from carrying on, &c., the 
said ' Temple Bar Magazine,' but the order to be without prejudice to the 
publication of the said magazine until the hearing of the cause, so as the 
name of Bentley do not appear either in the title-page, or in any other part 
of the said publication, or in any advertisement of the said publication, and 
this order to be without prejudice to the right (if any) of the plaintiff to 
damages or profits in respect of any publication of the work " (c). 



16. Prince Albert v. Strange, 2 De G. & Sm. 652 — 717. 

Etchings Improperly Obtained and Published — Catalogues Improperly Pub- 
lished — Decree — Delivery up — Injunction. 

Decree, by which — "Declared that the plaintiff was entitled to have 
delivered to him the impressions (by the Answer of defendant J. admitted 
to be in his possession) of such of the several etchings in the pleadings 

(a) Stuart, V.-C. ih) Lord Eldon, 0. (c) Wood, V.-C. 
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mentioned as in the catalogue and in the pleadings were stated to have been 
etched by the plaintiflF ; that is to say (description by reference to Nos. in 
the catalogue) ; Ordered, that J. should, within four days after the service of 
the decree, deliver up the impressions above specified on oath, and leave 
them with the Clerk of Records and Writs at the Record Office. Ordered, 
that the defendant S. should, within four days after the service of the decree, 
deliver to the Clerk of Records and Writs, at the said office, the twenty- five 
copies of the catalogue, being the same as were mentioned in the decree in 
the other suit of even date. Similar directions as to six copies of the 
catalogue admitted by J. to be in his possession. Ordered, that the Clerk of 
Records and Writs should destroy those copies of the catalogue, giving notice 
to the solicitors of the several parties of the time and place at which he 
intended to do so. Injimction, restraining the defendants , &€. , from making or 
permitting to be made any engraving or copy of such etchings, or any of 
them, and from publishing the same ; and from parting with or disposing of 
them or any of them, except in obedience to the decree ; and from selling, 
or in any manner publishing the catalogue, or any work being or purporting 
to be a catalogue of the etchings made by the plaintiff. Provision made 
for costs. Liberty to apply reserved " (a). 



17, Chappell V, Sheaed, 2 K. & J. 117 — 122. 

Name and Title-page of Song — Injunction. 

Injunction restraining the defendants, &c., "from printing, publishing, 
selling, exposing for sale, or otherwise disposing of the song " Minnie Dale," 
or any copy or copies thereof, or any other publication containing a colour- 
able imitation of the name, title, or title-page of the plaintiff's said 
song" (5). 



18. MoRisoN V. Moat, 9 Hare, 241 — 267. 

Name of Patent Medicine — Secret Recipe — Injunction. 

Injunction restraining the defendant, &c., "from selling, or causing or pro- 
curing to be sold, under the title or designation of * Morison's Universal 
Medicine,' or 'Morison's Vegetable Universal Medicine,' any medicine made or 
manufactured by the defendant, or by or under his order or direction ; " and 
restraining the defendant, &c., "from making or compounding any medicines 
according to the secret in, &c., and from in any manner using the secret of 
compounding the said medicines, or any part thereof " (c). 

(a) Knight-Brace, Y.-C. printing Bpurioiu Hungarian notes, and 

(6) Wood, V.-C. And see Emperor of order for delivery up of plates used in 

Austria v. Day (V.-C. Stuart, 2 Giff. such printing. 

628—631 ; Court of Appeal, 3 De G. F. (c) Turner, V.-C. And see Ansell v. 

& J. 217 —219), for injunction against Oavhertf Seton, 4th ed. 235. 

P 
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19. Franks v. Weaver, 8 L. T. (Old Series), 510. 

Fraudtdently Using Another^ TestimoniaU — Injunction, 

Injunction restraining the defendant. Sic., "from making, vending, or 
offering for sale, or in any manner disposing of any preparation, mixture, 
compound, or nostrum, having around, or upon, or in connexion with the 
same, or the bottles or other vessels containing the same, any cover, wrapper, 
envelope, label, bill, circular, notice, advertisement, or other formula, in the 
terms or to the purport or effect of the cover, wrapper, envelope, label, bill, 
circular, notice, advertisement, or other formula in the plaintiflTs bill stated 
to have been used by the said defendant, or any other cover, &c., containing 
any testimonial in favour of the plaintiflTs medicine or medical preparation 
in the said bill described as ' Franks* Specific Solution of Copaiba,' or in 
which any statement or representation is made or contained indicating, or 
implying, or tending to induce the public or purchasers to suppose that such 
preparation, mixture, compound, or nostrum made, vended, or disposed of by 
the said defendant, or in which any use is made of the character and reputa- 
tion of the plaintiff, or his said specific solution of copaiba, and from pub- 
lishing, or circulating, or causing to be published, or circulated, or in any 
manner using such cover, &c., as aforesaid" (a). 



20, Knott r. Morgan, 2 Keen, 213—219. 

Imitating a Rival Line of Omnibuses — Injunction. 

Ingunetion restraining the defendant, kc,, ''from running, or in any 
manner using, or causing to be used, for the conveyance of passengers, his 
omnibus in the bill mentioned, or any other omnibus, having painted, 
stamped, printed, or written thereon the words or names * London Convey- 
ance,' or * Origiaal Conveyance Company,' or any other names, words, or 
devices painted, stamped, printed, or written thereon, in such manner as to 
form or be a colourable imitation of the names, words, and devices painted, 
stamped, printed, or written on the omnibuses of the plaintiffs " (b). 



21. Glenny v. Smith, 2 Dr. & Sm. 476. 

Trade Name — Injunction, 

Injunction restraining the defendant, &c., " from continuing to use, or 
from exhibiting or using the words * Thresher and Glenny,' or the name of 

(a) Lord Langdale, M. H* use of the words " London Conveyance 

(5) Lord Langdale, M. B. The M. R. Company." 
altered the form so as not to restrain all 



APPENDIX A. 211 

the plaintiffs' said firm in any form in or about his said shop in such a way 
as to deceive the public, or to lead to the belief that his shop is a shop of 
the plaintiffs, or that the business carried on there is carried on by the 
plaintiffs, or is in any way connected with the business of the plaintiffs " (a). 



22. Lee v, Haley, L. K. 5 Ch. 155. 

Name of Company — Injwiction against User within a certain Locality, 

Injunction restraining the defendant, &c., " from continuing to use, and 
from exhibiting or using the words * The Pall Mall Guinea Coal Company,' 
in Pall Mall, or any other name or style so framed as to be a colourable 
imitation of the name or style in which the plaintiff's' branch business 
mentioned in the bill is carried on, or so as to deceive the public, or to lead 
to the belief that the business carried on by the defendant is the same as the 
business carried on by the plaintiffs under the name or style of * The Guinea 
Coal Company,' or is in any way connected therewith " ifi). 



23. Scott v, Scott, 16 L. T. K S. 143. 

False Representation of Continuation of Business^-Injunction. 

Injunction restraining the defendants, &c., "from allowing or permitting 
the brass plate affixed by the defendants to the door of the premises in 
Eegent Street to remain affixed, with any inscription thereon representing, or 
holding out to the customers of the late partnership of * E. & W. Scott,' or 
to any other persons whatsoever, that they are carrying on business in con- 
tinuation of, or in succession to, the business carried on by the late firm of 
• E. & W. Scott ' " (c). 



24. Labouchbbe v. Dawson, L. IL 13 Eq. 322 — 327. 

Soliciting former Customers, after Sale of Business ^-Injunction, 

Injunction restraining the defendant, &c., " from applying to any person 
who was a customer of the firm of B. Dawson & Co. prior to the 12th of 

(a) Elindersley, V.-C. And see Hudson (6) Malins, V.-C. 

V. Osborne^ 89 L. J. Ch. 79 ; Hoohham v. (c) Wood, V-C. And see Burrotos v. 

Pottage, L. R. 8 Ch. 92 ; James v. James, Foster, Seton, 4th ed. 25C ; Hoffman v. 

Seton, 4th ed. 237 5 Montague v. Moore, Duncan, ih. 266; Witt y, Corcoran, ib. 2^7; 

ib, 231 ', and Cave v. Myers, ib. 238. Gravdey v. Winchester, ib, 257. 

p 2 
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June, 1871, privately, by letter, personally, or by a traveller, asking such 
customer to continue to deal with the defendant, or not to deal with the 
plaintiffs, the Kirkstall Brewery Co., limited " (a). 



25. Wheeler & Wii^on Manufactumno Co. v. Shakespeab, 39 L. J. 

Ck 36—38—41. 

False Representation of Agenci^ — Ii^unction. 

Injunction restraining the defendant. Sec., " from, in manner aforesaid, or 
in any other manner, calling, or describing, or representing, his said shop or 
place of business. No. 32, Union Street, Birmingham, or any other shop, 
warehouse, or place, not belonging to the plaintiffs, as * The Original Wheeler 
& Wilson Sewing Machine Depot,' or * Wheeler & Wilson Sewing Machine 
Depot, established in I860,' or as a place of business of the plaintiffs, 
or of * Wheeler and Wilson,' manufacturers of sewing machines ; and from 
in manner aforesaid, or in any other manner, calling, or describing, or 
representing, himself or his said firm of T. Shakespear & Co., as the agent 
or agents for the American * Wheeler & Wilson ' sewing machines, in the 
same manner in which he has been since 1860, or as the agent of the 
* Wheeler & Wilson ' sewing machines ; and from in any other manner 
representing himself as the agent of the plaintiffs, and from permitting the 
names * Wheeler & Wilson ' to remain over the door of his shop or business 
premises, at 32, Union Street, Birmingham, or on the brass plate under the 
window, or on the brass plate on the door jamb, or on any other part of his 
said shop or place of business, or on any placard in his said shop, 
or on the door, or in the window thereof ; and from causing the names 
' Wheeler & Wilson ' to be inserted in any railway time table, or directory, 
or other book or publication, under the head of, or described as sewing 
machine manufacturers, as residing or carrying on business at No. 32, 
Union Street, Birmingham, or as in any other manner connected with that or 
any other shop or place of business of the said defendant, and from doing 
any other act, matter, or thing representing, or whereby the trade or the 
public may be led to believe that the defendant has any connexion whatever 
in business with the plaintiffs " (b). 

(a) Lord Eomilly, M.R. And see Bur- ScheUe v. Brakdl, 11 W. R 796 ; and 

rows V. Foster, Seton, 4th ed 256 ; and Seton, 4tli ed. 253 ; and Witt v. Corcoran, 

Selhy V. Anchor Tube Co,, W. N. 1877, Seton, 4th ed. 257. 

p. 191. As to opening letters containing (6). James, V.-C, 
orders intended for another firm, se^ 
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26. KouTH V. Webstek, 10 Beav. 561—563. 

Unauthorized and Injurious Use of a Person^ s Name — Injunction, 

Injunction restraining the defendants, &c., " from printing, publishing, or 
circulating, any prospectus or other document of, or relating to, a certain 
company called *The Economic Conveyance Company,' mentioned and 
referred to in the plaintiff's bill in this cause, with the plaintiff's name thereto, 
and from in any manner using the name of the plaintiff so as to identify him 
as a party interested in, or associated with, the said company " (a). 

(a) Lord Langdale, M.R 
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THE TKADE MARKS EEGISTRATION ACTS AND 

RULES. 

The Tradb Mabks Registration Act, 1875. 

38 & 39 Vict. c. 91. 

An Act to establish a Begister qf Trade Marks. 

\\Uh August, 1876.] 

Be it enacted by the Queen's most excellent Majesty, by and with 
the advice and consent of the Lords spiritual and temporal, and 
Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

1. A register of trade marks {a) as defined by this Act, and of 
the proprietors thereof shall be established under the superintend- 
ence of the Commissioners of Patents (5), and from and after the 
first day of My one thousand eight hundred and seventy-six, a per- 
son shall not be entitled to institute any proceeding to prevent the 
infringetnent of any trade mark as defined by this Act until and un^ 
less such trade mark is registered in pursuance of this Act. 

The latter part of this section is repealed by the first section of the 
Amendment Act of 1876 (see post, p. 222). By that, the 1st of July, 1877, 
is substituted, and an alternative for registration, in the case of markis used 
before the passing of this Act, is provided. For textile industries the 1st 
of January, 1878, is fixed by the Act of 1877. 

(a) As to what constitutes a trade mark, see § 10 of this Act ; also Ch. 
2, p. 14. 

{b) The Commissioners of Patents are the Lord Chancellor, the Master 
of the Bolls, and the law officers of the Crown for England, Scotland and 
Ireland. See Kule 68 ; and In re Meikle, 24 W. B. 1067 ; and In re 
Barrows, L. B. 6 Ch. D. 363—61. 



Charac- 
teristics of 
registered 
trade marks. 



2. A trade mark must be registered as belonging to particular 
goods, or classes of goods (a) ; and when registered shall be assigned 
and transmitted {b) only in connexion with the goodwill (c) of the 
business concerned in such particular goods, or classes of goods, 
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and shall be determinable with such goodwill, but subject as afore- 
said, registration of a trade mark shall be deemed to be- equivalent 
to public use (d) of such mark. 

(a) The appropiiation of a trade mark to particular goods or classes of 
goods is not new. See Hall v. BarrowSj 83 L. J. Gh. 204 ; Ainsworth v. 
Walmsley, L. E. 1 Eq. 518. See also Rules 1 to 4. The First Schedule to 
the Rules contains a daasification of goods into fifty classes. An old trade 
mark may be registered for part of a class : Ex parte Ba/rrows, W. N. 1877, 
p. 119 ; L. J. Notes of Gases, 1877, p. 110. 

(6) As to assignment and transmission of trade marks, see Rules 23 to 
29, and Instructions, p, 268. Also Forms E and F in the Third Schedule to 
the Rules. See, too, Ch. 3, p. 47. 

(c) As to the connexion of trade marks with the goodwill of the business, 
see Cooper v. Hood, 26 Beav. 293 ; Ohurton v. Douglas^ Johns. 174 ; Ship- 
Wright v. CleTnents, 19 W. R. 599 ; and Cotton v. OiMard, 44 L.J. Oh. 90. 
As to goodwill, see Ch. 9, p. 180. 

(d) It is settled that for " public use " it is not sufficient for the marked 
goods to be advertised ; they must be actually in the market. But so long 
as they are there, length of user is not necessary. See Mc Andrew v. Bas^ 
seU, 83 L. J. Ch. 561 ; MaxweU v. Hogg, L. R 2 Ch. 307. 

8. The registration of a person as first proprietor of a trade mark Title of first 
shall be prima facie evidence (a) of his right to the exclusive use (6) proprietor of 
of such trade mark, and shall, after the expiration of five years * * ® °^^ * 
from the date of such registration, be conclusive evidence (a) of his 
right to the exclusive use of such trade mark, subject to the pro- 
visions of this Act as to its connexion with the goodwill of a 
business (c). 

(a) The effect of this section seems to be that during the first five years 
after registration the title of the registered proprietor to the mark is good, 
unless a better title is shown by another person, which may, however, be 
done during that period ; after the five years the title of the registered 
proprietor is secure against such claims, and is subject only to inherent 
defects in the mark itself, e.g., that, being a mark invented since this Act, 
it contains no one of the essential particulars specified in § 10. 

(6) The right to the exclusive use of a trade mark, first asserted in Oout 
V. AUpioglu, 5 Leg. Obs. 496, and Millington v. Fox, 3 My. & Cr. 838, 
and after much (Uscussion settled by the Chancery judges (see p. 101), is 
now given by statute upon registration. 

(c) See § 2, and the notes thereunder. By Kule 34, if at the end of the 
five years the registered proprietor is not engaged in any business con- 
cerned in the goods with respect to which the mark is registered, the mark 
may be removed from the register by the Court, on application by a person 
aggrieved. 

4. Every proprietor registered in respect to a trade mark subse- Title of 
quently to the first registered proprietor shall, as respects his title proprietor 
to J;hat trade mark, stand in the same position as if his title were a olainiing by 
continuation of the title of the first registered proprietor. propri^tor-^ 

See Bules 23 to 29. See, too, the American case of Walton v. Crowley, ^P* 
8 Bl. C. 0. 440 ; B. Cox, 166. 
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Rectification 5. If the name of any person who is not f©r the time being en- 
of rcgiatur. titled to the exclusive use of a trade mark in accordance with this 
Act, or otherwise in accordance with law, is entered on the register 
of trade marks as a proprietor of such trade mark, or if the registrar 
refuses to enter on the register as proprietor of a trade mark the 
name of any person who is for the time being entitled to the ex- 
clusive use of such trade mark in accordance with this Act, or 
otherwise in accordance with law, or if any mark is registered as a 
trade mark which is not authorized to be so registered under this 
Act (a), any person aggrieved may apply in the prescribed man- 
ner (b) for an order of the Court (c) that the register may be 
rectified ; and the Court may either refuse such application, or it 
may, if satisfied of the justice of the case, make an order for the 
rectification of the register (d), and may award damages to the 
party aggrieved. 

Where each of several persons claims to be registered as pro- 
prietor of the same trade mark, the registrar may refuse to comply 
with the claims of any of such persons until their rights have been 
determined by the Court {e), and the registrar may himself submit 
or require the claimants to submit in the prescribed manner (/) their 
rights to the Court. 

The Court may, in any proceeding under this section, decide any 
question as to whether a mark is or is not such a trade mark as is 
authorized to be registered under this Act (^), also any question 
relating to the right of any person who is party to such proceeding 
to have his name entered on the register of trade marks, or to have 
the name of some other person removed from such register (h), also 
any other question that it may be necessary or expedient to decide 
for the rectification of the register (i). 

The Court may direct an issue to be tried for the decision of any 
question of fact which may require to be decided for the purposes 
of this section. 

Whenever any order has been made rectifying the register, the 
Court shall by its order direct that due notice of such rectification 
be given to the registrar {k). 

(a) Three cases for remedy are here stated, viz. : 

1. Where the name of a proprietor which ought not to have been 

registered has been registered. 

2. Where the name of a proprietor which ought to have been re- 

gistered has not been registered. 

3. Where a mark which ought not to have been registered has 

been registered. 
{b) I.e., by motion, or by application in chambers, or in such other 
manner as the Court may direct. See Rule 43, and Ex parte Stephens, 24 
W. R 819. 

(c) The Court is the Chancery Division of the High Court of Justice. 
See Rule 42. 

(d) See Rule 36. 

(e) See Rule 18. 
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(/) By special case, tmleffi the Court shall otherwise order : Rules 44 
and 45. In Ex paHe QrifMhavo, W. N. 1877, p. 24, Sir 0. Hall, V.-C, re- 
fused to order otherwise. 

{g) See § 10, and Ch. 2, p. 14, as to what is a trade mark. 

{h) See Rule 34. 

(t) As to alteration and rectification oi the register, see Rules 85 to 89. 

\k) See Rule 36, by which, on notification of the order and payment of 
the prescribed fee, the register is forthwith to make the rectification. 

6. The registrar shall not, without the special leave of the Restrictions 
Court, to be given in the prescribed manner (a), register in respect on registry 
of the same goods or classes of goods (6) a trade mark identical ®^ *^® 
with one which is already registered with respect to such goods or 

classes of goods, and the registrar shall not register with respect to 
the same goods or classes of goods a trade mark so nearly resem- 
bling a trade mark already on the register with respect to such 
goods or classes of goods as to be calculated to deceive (c) . 

It shall not be lawful to register as part of or in combination 
with a trade mark any words the exclusive use of which would not, 
by reason of their being calculated to deceive or otherwise, be 
deemed entitled to protection in a Court of Equity {d) ; or any 
scandalous designs. 

(a) On motion, &c., under Rule 43. 
\h) See § 2, as to classes of goods. 

(c) See Rule 19, and the former Rule 19, now cancelled. As to what 
will be considered calculated to deceive, see Ch. 4, p. 67, on Infringement. 
Thus in AUsop^ v. Walker, M. R, April 10, 1877, a female hand pointed 
horizontally was held to be too similar to a man's hand held upwards, to 
be entitied to registration. And see Ex parte Barrows, W. N. 1877, p. 119 ; 
L. J. Notes of Cases, 1877, p. 110 ; and In re Barrows, L. R 5 Ch. D. 
353. In Re WaUtden Aerated Waters Co., M. R. June 8, 1877, the M. R. 
stated that " the Lord Chancellor was of opinion that the number of times 
which a new device or emblem might be registered as a trade mark for 
articles of the same class ought, for the sake of distinctiveness, in no case 
to exceed three," so that leave will in no case be given for the registration 
of similar new marks in excess of that number. 

(d) As to what will be held to disentitle to protection in Equity, 
see p. 127. 

7. Subject as aforesaid, a register office (a) shall be established Establishment 
from and after such time (not being later than the first day of of registry 
January one thousand eight hundred and seventy-six), in such ^ general 
manner and with such officers, and at such salaries, to be paid out ^^' 

of moneys provided by Parliament, as the Lord Chancellor may, 
with the consent of the Treasury, direct ; and the Lord Chancellor 
may from time to time, with the assent of the Treasury as to fees, 
make, and, when made, alter, annul, or vary, such general rules as 
to the registry of trade marks (b), and as to notices to be given 
by advertisement before the registration of trade marks (c), and as 
to the classification of goods for the purposes of this Act (cQ, and 
as to the registration of first and subsequent proprietors of trade 
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also for the continuance of a trade mark on the^gister or o herw 
wise (ff), and a, to the removal from the register of any trS 
mark (A) as to notices (0. and as to the persons^ntitled to inspect 
the register (*). and as to any proceedings to be taken to obtain the 
judg^en or leave of the Court in any manner in which the^dj! 
men or leave of the Court is required to be obtained under t4 
Act (0. and gcneraUy for the purpose of carrying into effect this 
Act, as he may deem expedient (m). ^ ""» 

Any rules made in pursuance of this section shaU be laid before 
both Houses of Parhament if Parliament be then sitting, or ifS 
then sitting, then m lun ten days from the then next as^mbling of 
Parliament, and shaU be of the same vaUdity as if they had ^n 
emicted by Piirhament ; provided that if either House of Parlia- 
ment resolve withm one month after such rules have been laid 
before such House, that any of such rules ought not to continue 

TV 7^ I^^ .'° ^"P^ °f ''"<''» »««1» resolution has been 
passed shall, after the date of such resolution, cease to be of^ 
force, without prejudice, nevertheless, to the making of any other 

^h^?*' ?"*• *®' ^y*^ ExchMige, Mancheeter. ^ 

{b) L See p. 224. 

(c) ii See Rules 18 to 15. 

id) iii See Finit Schedule to Kulee. 

{e) iv. See Rules 17 to 29. 

i^^'vl- I:: IZio^t!'"' *° ^"^^ "^ '"-*"«««°^ PP- 2«-2. 271-2. 

(A) idi See Rules 30 to 34. 

(t) viii See Rules 69 and 70. 

(k) ix. See Rule 40. 

(l) X. See Rules 42 to 45. 

(m) xi. 

Certificate of 8. The certificate of the registrar as to any entry, matter or 

XTe.'^ ^ ;j^g -^V« - authorized by This Act, or any'genS rS^f'm'ade 

thereunder, to make or do, shaU be evidence of such entry having 

been made, and of the contents thereof, and of such matters and 

thmgs havmg been done or left undone. 

By Rule 41 the registrar, when required so to do for the purpose of anv 
legal proceeding or other special purpose, may give a certificate; and on Z 
doing shall specify on the face of it the purpose for which it has W 
gran bed. 

By § 2 of ,fte Amendment Act of 1876 theregirtrar ia, on request and 
payment of the fee, (see 5. 251), to give an applicant foT registotion of a 
mark used before the passing of tiiis Act, which has been refused, a certtfi' 
"^fagf certificate is to be conclusive evidei^ce of X 
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9. With respect to the master, wardens, searchers, assistants, and Provision as 
commonalty of the Company of Cutlers, in Hallamshire, in the *? Cutlers' 
county of York (in this Act called " the Cutlers' Company "), and g^effi^"'^ *^ 
the marks or devices (in this Act called " Sheffield corporate corporate 
marks") assigned or to be assigned by the master, wardens, marks, 
searchers, and assistants of that company {a)y be it enacted as 
follows : 

(1.) Within the prescribed time {b) and in the prescribed 
manner (c) the Cntlers' Company shall at their own 
expense deliver to the registrar under this Act copies {d ) 
of all Sheffield corporate marks in force at the time of 
such delivery : 
(2.) When any person, afbei: the passing of this Act, applies to 
the said master, wardens, searchers, and assistants to 
assign to him any mark or device, notice of such 
application, with a copy of such mark or device, shall, 
within the prescribed time {e) and in the prescribed 
manner (/) be delivered to the registrar under this Act; 
and such mark or device shall not be assigned until after 
the expiration of the prescribed period {g) ifrom the 
giving of such notice. In like manner, when any person 
applies for the registration under this Act of a trade 
mark as belonging to any goods or class of goods specified 
in section two of the Cutlers' Company's Act of 1860 (A), 
notice of such application, with a copy of such trade 
mark, shall, within the prescribed time {i) and in the 
prescribed manner (^), be delivered to the Cutlers' Com- 
pany ; and such trade mark shall not be registered until 
after the expiration of the prescribed period (Z) from the 
giving of the last-mentioned notice : 
(3.) Upon the assigning of any such mark or device, or the 
registration of any such trade mark as aforesaid, notice 
of the assignment or registration shall, within the pre- 
scribed time {m) and in the prescribed manner (n)y be 
given to the registrar under this Act, or to the Cutlers' 
Company, as the case may be : 
(4.) The registrar under this Act, without the special leave of 
the Com't (o), to be given only in cases where the applicant 
proves his right, shall not in respect of any goods or 
classes of goods with respect to which a Sheffield cor- 
porate mark shall have been assigned and actually used, 
and of which mark a copy or description or notice of the 
assigning whereof shall have been delivered or given to 
the registrar as aforesaid, register a trade mark identical 
with such Sheffield corporate mark, or so nearly resembling 
the same as to be calculated to deceive : 
(5.) The master, wardens, searchers, and assistants of the 
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Cutlers* Company shall not assign to any person a mark 
or device identical with any trade mark registered under 
this Act, and notice of the registration whereof shall 
have been given to the Cutlers' Company as aforesaid, 
or so nearly resembling the same as to be calculated to 
deceive : 

(6.) Any person to whom a Sheffield corporate mark legally 
belongs shall be entitled to have the same mark registered 
also as a trade mark under this Act, in respect of any 
particular goods or classes of goods, in the same manner 
and upon the same terms and conditions in and upon 
which he might have registered the same if it were not a 
Sheffield corporate mark (/?) : 

(7.) Nothing in this Act shall prejudice or affect the rights and 
privileges of the Cutlers' Company, nor, save as is other- 
wise in this Act expressly provided, shall any of the 
provisions of this Act apply to or in the case of any 
Sheffield corporate mark. 

(a) As to the Cutlers* Company and the Sheffield corporate marks, see 
the Cutlers' Company's Acts 1623 to 1860, Appendix D, potL 

(b) By Rule 46, May 1, 1876, or such later day as the Lord Chancellor 
may fix. 

(c) The manner hi which this is to be done is specified by Bule 47. 

(d) As to what is a " copy " of a Sheffield mark for the purpose* of the 
Bules, see Rule 56. 

(e) As soon as possible after the mark or device has been selected. See 
Rule 48. 

( /) As to the prescribed manner, see Rule 49. 

(g) The prescribed period is six weeks from the notice being sent to the 
registrar : Rule 50. 

(h) See Appendix D, post. 

(i) By Rule 51, as soon as practicable after the receipt of the application 
by the registrar. 

(k) By sending a copy of the Trade Marks Joumalf with a note dis- 
tinguishing the mark : Rule 52. 

(7) Six weeks, by Rule 53. 

(m) By Rule 54, within fourteen days after the assignment or 
registration. 

(n) See Rule 55. 

(o) Obtained on motion and under Rule 43. Compare § 6. 

Ip) See Rule 4. 

Definitions. 1^« ^^r the pm-poses of this Act : 

A trade mark consists of one or more of the following es- 
sential particulars {a) ; that is to say, 

A name of an individual or firm printed, impressed, or 
woven in some particular and distinctive manner (6) ; or 

A written signature or copy of a written signature of an 
individual or firm (c) ; or 

A distinctive device, mark, heading, label, or ticket (c?) ; 



cc 



APPENDIX B. 221 

and there may be added to any one or more of the said particulars 

any letters, words, or figures, or combination of letters, words, or 

figures (e) ; also 

Any special and distinctive word or words, or combination of 

figures or letters used as a trade mark before the passing of tliis 

Act (/), may be registered as such under this Act. 

" Prescribed " means prescribed by general rules made in pur- 
suance of this Act; and 

Court " means any of her Majesty's superior courts of law or 
equity at Westminster, or any court to which the jurisdiction 
of such courts may be transferred, or any one or more of such 
courts which may be declared to be the court for the purposes 
of this Act by such general rules as aforesaid (g) ; but the 
provisions of this Act conferring a special jurisdiction on the 
court as above defined shall not, excepting so far as such 
jurisdiction extends, affect the jurisdiction of any court in 
Scotland or Ireland in causes, actions, suits, or proceedings 
relating to trades marks ; and if the register requires to be 
rectified in consequence of any proceedings in any such court 
in Scotland or Ireland, due notice of such requirements shall 
be given to the registrar, and he shall rectify the register 
accordingly. 



(a) By Biile 35, though immaterial parts of the registered mark may be 
altered, the essential particidar or particulars may not be. As to essential 
particulars, see In re Barrows L.B. 5 Ch. D. 353, and the order made by 
the Court of Appeal in that case. 

(6) i. See p. 18. 

(c) ii. See p. 25. 

(d) iii See p. 26. This does not include a fancy name or combination 
of letters. See £x parte Stephensy L. E. 3 Ch. D. 659. 

(e) ^* Figures " mean numerals. See Ex parte Stephens, L. B. 3 Ch. D. 659 ; 
and see p. 46. But there will not be registered as new marks or parts of 
new marks : 

Kepresentations of the Queen, or any member of the Boyal Family, or 

Foreign Sovereign. 
Boyal or national arms, crests, or mottoes. 
Bepresentations of the royal crown, or national flags. 
Arms of counties, cities, and boroughs in the United Kingdom. 
Prize or exhibition medals. See BaUy y. HiM, 1 H. & M. 264 ; Taylor 

V. GUltes, 14 Sickels, 331. 
The words " trade mark," " patent,'* " warranted," " guaranteed." 
Words implying a guarantee of the special quality of the goods to 
which the mark is applied, such as " best," " pure," " genuine," 
" excellent." See Instructions, p. 261, and note (/), infrd* 
if ) See p. 30. The words " Begistered " (see Ex parte Meijde, 24 W. B. 
1067), " Copyright," " Entered at Stationers* Hall," " To counterfeit this is 
forgery," will not be registered. See Instructions, p. 260. A single letter 
does not come within this definition : In re MUchdlf V.-C. H. Aug. 2, 
1877. 

{g) By Bule 42, the Chancery Division of the High Court of Justice is 
designated. 
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Short title of n. This Act may be died for all purposes as the Trade Marks 
^^ Begistration Act, 1875. 



The Trad£ Marks Eboistration Amkndvest Act, 1876. 

39 & 40 Vict. c. 33. 

A.a 1876. An Act for the Amendment of the Trade Marks Registration 
Act, 1876. [24a July, 1876.] 

Whereas by the Trade Marks Begistration Act, 1875, in this 
Act referred to as the principal Act, it is provided that from and 
after the first day of July one thousand eight hundred and seventy- 
six, a person shdl not be entitled to prevent the infringement of any 
trade mark as defined by the principal Act until and unless such 
trade mark is registered in pursuance of that Act : 

And whereas by reason of the number of trade marks, and 
especially by reason of the difficulties attending the registration of 
trade marks in relation to textile fabrics,* it has been found 
impossible to complete the registration of existing trade marks 
within the time specified by the said section ; and it is therefore 
expedient to prolong the time for the completion of such registration 
as aforesaid, and otherwise to amend the principal Act : 

Be it therefore enacted by the Queen's most excellent Majesty, 
by and with the advice and consent of the Lords spiritual and 
temporal, and Commons, in this present Parliament assembled, and 
by the authority of the same, as follows : 

Amendment 1* There shall be repealed so much of section one of the 
of B. 1 of the principal Act as provides that from and after the first day of 
principal Act j^jy one thousand eight hundred and seventy-six, a person shall 
not be entitled to institute any proceeding to prevent the infringe- 
ment of any trade mark as defined by that Act until and unless 
such trade mark is registered in pursuance of that Act, and in 
place thereof be it enacted that— 

Fro^n and c^tei* the first day qf Jvly mie thousand eight 
hundred and seventy-seven (a), a person shall not be entitled to 
institute any proceeding to prevent or to recover damages for the 
infringement \h) of any trade mark as defined by the principal Act 
until and unless such trade mark is registered in pursuance of that 
Act, or until and unless, with respect to any device, mark, name, 
combination of words, or other matter or thing in use as a trade 
mark before the passing of the principal Act, registration thereof 

* See Rules 57 to 68, by which this difficulty iB dealt with. 
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as a trade mark under the principal Act shall have been refused as 
hereinafler is mentioned (c). 

(a) For these words are now to be sabstitated, in so far as relates to the 
registration of trade marks used in the textile industries only, the words 
" From and after the first day of January one thousand eight hundred and 
seventy-eight, or such further time as her Majesty may by Order in Council 
determine/' Act of 1877, § 1. See the Order in Goundl of Dea 12, 1877, 
p. 223b infrd, 

! 6) As to what is infringement, see Oh. 4, p. 67. 
e) By § 1 of the original Act failure to register was fatal to the owner 
of the trade mark, whether old or new. By this section, where his mark 
was used before tiie original Act, he is, in default of registration, only re- 
mitted to his rights as they stood before the Acts. See per Sir R, MaUntf 
y .-C, in In Re Barrotos, L. R 5 Oh. D. 353—^9. 

The different language of this section does not carry the definition con- 
tained in § 10 of the Act of 1875 any farther, In re Mitchea, L. K. 7 Oh. 
D. 36. 

2. When an application by any person to register as a trademark Saving of 
a device, mark, name, word, combination of words, or other matter °^^ *^d 
or thing proposed for registration as a trade mark, which has been c^ZJ^We^^ 
in use as a trade mark before the passing of the recited Act, has being regis- 
been refused, it shall be the duty of the registrar, on request, and tered under 
dn payment of the prescribed fee, to give to the applicant a certificate -^^ 
of such refusal (a), and a certificate so granted shall be conclusive 
evidence of such refusal (b) 

m 

(a) For the form of certificate which will be given, see p. 269, infra. 
(&) See § 8 of the principal Act, and Bule 41. 



3. This Act may be cited for all purposes as the Trade Marks Short title. 
Begistration Amendment Act, 1876. 
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The Tsade Mabks Rboistbation Extension Act, 1877. 

40 & 41 VioT. 0. 37. 

AD. 1877. ^^ '^^ f^ extending the Time for the Begistration of Trade 

Marks, in eo far as relates to Trade Marks used in Textile 
Industries. [jith August, 1877.] 

39ft40yiot. Whereas by section one of the Trade Marks Begistration 

c. 38. Amendment Act, 1876, it is provided that from and after the first 

day of July one thousand eight hundred and seyenty-seven, a person 

shall not be entitled to institute any proceeding to prevent or to 

recover damages for the infringement of any trade mark as defined 

88 k 89 Vict by the Trade Marks Begistration Act, 1876 (refeired to in such 

^ ^1* Ainendment Act and in this Act as the principal Act), until and 

unless such trade mark is registered in pursuance of the principal 

Act, or until and unless, with respect to any device, mark, name, 

combination of words, or other matter or thing in use as a trade 

mark before the passing of the principal Act, registration thereof 

as a trade mark under the principal Act shall have been refused, as 

is in the said Act thereafter mentioned : 

And whereas by reason of the difficulties attending the registra- 
tion of trade marks used in the textile industries it has been found 
impossible to complete the registration of such trade marks within 
the time specified by the said section, and it is therefore expedient 
to prolong such time as aforesaid : 

Be it therefore enacted by the Queen's most excellent Majesty, 
by and with the advice and consent of the Lords spiritual and 
temporal, and Commons, in this present Parliament assembled, . 
and by the authority of the same, as follows : 
Exteiwion of !•• ^ so ^^r as relates to the registration of trade marks used in J 

time for the textile industries, but not further or otherwise, section one of 

registration of the Trade Marks Begistration Amendment Act, 1876, shall be eon- 
trade marks gtmed as if for the words " from and after the first day of July one 
industries. thousand eight hundred and seventy-seven ' there were substituted 
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the words "from and after the first day of January one thousand 
eight hundred and seventy-eight, or such further time as her 
Majesty may by Order in Council determine/' (a) 

(a) Where an action in respect of a mark on calico goods was begun in 
July, 1877, after the expiration of the time allowed for registration by the 
Act of 1876, and before the Act of 1877, prolonging the time, relief was 
nevertheless given, Twentiche Stoom BUekery Ooor v. EUmger df Oo,^ 26 W. 
E.70, 

The time is now extended by the Order in CoondU of Dea 12th, 1877, to 
June 80th, 1878. See vtifrd, 

2. The expression in this Act *' Trade marks used in the textile Definition of 
industries " means the trade marks relating to goods comprised in « trade marks 
Classes 23 to 35, both inclusive, of the First Schedule to the Eules used in the 
under the Trade Marks Begistration Acts, 1875—76, dated *«;**!?_, „ 
September, 1876. hidustries." 

3. This Act may be ciled for all purposes as the Trade Marks Short title of 
Begistration Extension Act, 1877; and this Act and the Trade -^^^ 
Marks Registration Amendment Act, 1876, and the Trade Marks 
Begistration Act, 1875, may be cited together as the Trade Marks 
Begistration Acts, 1875 — 77. 



OBDEB IN COUNCIL. 

At the Coubt at Windsor, the 12th d^t of December, 

1877. 



Present : 

The Queen's Most Excellent Majesty in Council. 

Whereas by section 1 of " The Trade Marks Begistration Ex- 
ension Act, 1877," 40 & 41 Vict., cap. 37, it is enacted that 
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" In 80 far as relates to the registration of trade marks used in the 
textile industries, but not further or otherwise, section one of the 
Trade Marks Registration Amendment Act, 1876, shall be con- 
strued as if for the words " from and after the first day of July 
one thousand eight hundred and seventy-seven " there were sub- 
stituted the words " from and after the first day of January, one 
thousand eight hundred and seventy-eight, or such further time as 
Her Majesty may by Order in Council determine :" 

And whereas it is deemed expedient that the time for the regis- 
tration of trade marks used in the textile industries should be ex- 
tended beyond the first day of January one thousand eight hundred 
and seventy-eight : 

Now, therefore, Her Majesty by and with the advice of Her 
Privy Council is pleased in accordance with the above recited 
enactment to prolong, till the 30th of June, 1878, the time for the 
registration of trade marks used in the textile industries. 

C, L. PEEL. 



EXILES 
Under the Trade Marks Registration Acts, 1875 — 7.* 



Whereas by the Trade Marks Registration Act, 1875, the Lord 
Chancellor is authorised from time to time, with the assent of the 
Treasury as to fees, to make general rules as to the registry of 
trade marks, and other matters connected therewith, and also 
when made to alter, annul, or vary such rules, as is in the said Act 
mentioned : 

Now, therefore, I, the Right Honourable Hugh MacCalmont 
Baron Cairns, of Qarmoyle in the county of Antrim, Lord High 
Chancellor of Great Britain, in pursuance of the said Act, and of 
aU other powers enabling me in this behalf, do hereby, without 
prejudice to any proceedings that may have been taken under any 

* For Additional Bules, see pp. 240a to 241. 
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former Rules as to the registry of trade marks before made by me, 
annul aU such Rules, and do hereby make the following Rules : — * 

Prelimiyiary, 

1. For the purposes of these Rules goods are classified in the Classification 
manner appearing in the First Schedule hereto. *^^i?T1^ ^ 

SCll6Cl11l6« 

See § 2 of the Act of 1875 ; note (a), p. 215; and § 7. 

2. The fees to be charged in pursuance of these Rules are the Fees, 
fees specified in the Second Schedule hereto. 

See § 7 of the Act ; and Instructions, pp. 261-2, 271-2. 

3. If any doubt arises as to what class any particular description Determina- 
of goods belongs to, the doubt shall be determined by the *^on of doubt 
registrar. ^ ^ ''^^^' 

4. A trade mark or trade marks may be registered in pursuance Registration 
of the same application by the same person in respect of all or any of different 
goods, subject to the payment of the additional fees specified in the trade marks, 
Second Schedule in respect of the registration of different trade ?[ differSt^ 
marks or the extension of the same trade marks to goods in different classes, 
classes. 

Application for Registry, 

5. A person {a), whether a British subject or an aMen (b\ desiring Proceedings 
to register a trade mark shall apply to the registrar by sending to on application, 
him a statement (c) accompanied by such declaration (d) as is herein- 
after mentioned and the prescribed fee (e). 

(a) This will include a corporate body or firm. See Rules 10 and 11. This 
is so for the purposes of the Merchandise Marks Act, 1862. See § 1 of that 
Act. 

(6) The rights of aliens are thus recognised. See Collins Co. v. Cowen ; 
Sarnie v. Brown ; also Taylor v. Ccurpenter, in America, p. 48, note (a). 

(c) See the Forms of Statement, A and B in the Third Schedule. 

{d) See the Forms of Declaration, C and D, in the Third Schedule ; also 
Hule 9. 

{€) See Schedule 2. 

6. The statement shall contain the following particulars : Contents of 

A. The name and address and calling of the applicant : and statement on 

B. Tlie description {a) of the trade mark to be registered : and application. 

C. The class or classes of goods (being some one or more of 

the classes mentioned in the First Schedule) : {h) and 

• The variations from the original Rules are noted as they occur. 
Those variations are not considerable, but the Rules in regard to cotton 
marks are kll new, 

9 
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Kequisites 
of Htatement. 



Natnre and 
size of repre- 
sentation of 
trade mark. 



I). In tlie case of a trade mark used before the passing of this 
Act, a description of the goods in respect of which it has 
been used and the length of time during which it has been 
so used. 

(a) In the original Roles, here followed the words, **or reference to a 
description.** 

(b) Here followed the words, " and the particular description or descrip- 
tions of (joods in such class or clasps, with respect to which he desires &i€ 
trade mark to be registered : and** — 

All afiplications are to be made in the English language. See Instruc- 
tions, p. 256. 

r*oinmunications relating to different applications have to be made in 
separate lettem. See Instructions, p. 256. 

As to address of applications, see Instructions, p. 250. 

7. The above statement must bear a date and be signed by the 
aj)j)licaut. Subject to any other directions that may be given by 
the registrar, the statement sent to the registrar shall be upon 
foolscap paper of a size of thirteen inches by eight inches, and shall 
have on the left-hand part thereof a margin of not less than one 
inch and a half. 

See Fonns A and B, in Schedule 3 ; and Instructions, p. 258. 

8. Subject to any other directions that may be given by the re- 
gistrar, a description of a trade mark shall be given in writing, and 
shaU be accompanied, when practicable, by a drawing or other 
representation (a) in duplicate not less than three inches square, on 
foolscap paper of the size aforesaid, or by pasting or otherwise 
fastening on such paper a specimen of the trade mark. 

Wliere a drawing or other representation or specimen cannot be 
given in manner aforesaid, a specimen or copy of the trade mark 
may be sent either of full size or on a reduced scale, and in such 
form as may be thought most convenient. 

The registrar may, if dissatisfied with the representation of a 
trade mark, require a fresh representation either before he proceeds 
with the application or before he registers the trade mark. 

The registrar may also, in exceptional cases, deposit in the Patent 
Museum a specimen or copy of a trade mark which cannot con- 
veniently be placed on his register, and may refer thereto in his 
register in such manner as he thinks advisable. 

(a) See Instructions, p. 260, as to representations. 

9. The declaration must be on foolscap paper of the above- 
mentioned size, and must verify the statement, and declare that, to 
the best of the applicant's knowledge and belief, he is lawfully 
entitled to use the trade mark, and must be made and subscribed as 
hereinafter mentioned. 

See Rule 5 ; also Forms C and D, in the Third Schedule ; and Instruc- 
tions, p. 257. 

Application 10. Where an application for the registry of a trade mark is 

by company, ^ade by or on behalf of a corporate body of persons, the statement 



Declaration to 

accompany 

application. 
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and declaration shall be made by the secretary or other principal 

officer of the body of persons ; and the registrar may require such 

proof as he thinks fit that the application made is duly authorized 

by such body of persons. 

The Statement, but not the Declaration, has to be made as " on behalf 
of" the body, and the capacity in which the person signing is tbcting 
should be stated. See Instructions, pp. 257-8 ; also next Kule. 

11. Where an application for the registry of a trade mark is Application 
made by or on behalf of any firm or partnership, the statement ^y fi^"^- 
and declaration may be made by any one member of such firm 

or partnership, or by any person duly authorized by such firm or 
partnership ; and the registrar may require such proof as he thinks 
fit that the application made is duly authorized by such firm or 
partnership. 

This is a new Kule. 

The person signing should use his ordinary signature, and state the 
trading name under which the business is carried on. See Instructions, p. 
257; also last Eule. 

12. On receipt of the application the registrar shall send, to the Acknowledg- 
applicant an acknowledgment thereof. ™®?* ®^ *PP^" 

Originally Rule 11. registrar. 

Advertisement of Application and Notice of Opposition, 

13. As soon as may be after the receipt of an application made as Advertise- 
provided by these Eules, the registrar shall require the applicant to ^aent of 
insert an advertisement of the application in the official paper, application, 
during such time, and in such form, and generally in such manner 

as the registrar may think desirable, and distinguishing whether the 
mark has or has not been used before the thirteenth day of August 
one thousand eight hundred and seventy-five. 

Originally Kule 12. 

See Additional Kule 1, p. 241. This Kule is not applicable to cotton 
marks. 

See In re Meihle, 24 W. K. 1067. 

14. The official paper (a) for the purposes of these Kules shall be Definition of 
some paper published under the direction of the Commissioners of official paper. 
Patents, or such other paper as such Commissioners, or any one of 

them, may from time to time direct. 

Originally Kule 13. 

(a) The official paper is The Trade Marks Journal^ published frequently, 
at present once a week. It contains illustrations of all the trade marks 
applied for under the Trade Marks Kegistration Acts, as well as the name 
and calling of each applicant, the description of goods, and the length of 
time for which such mark has been used, thus affording all persons 
interested in the use of trade marks authentic information as to the nature 
of the marks applied for in their respective trades. Each number of the 
Journal consists of 24 pages quarto, and may be obtained, at 1^. per 
number, from the publishers mentioned at pp. 268-9. Copies of the Journal 
are open to inspection at the Patent Office Library, Southampton Buildings, 
Chancery Lane, and also at the Patent Office Museum, South Kensington. 

2 Q 
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Means of 15^ For tlu* jnir] oses of such advcilist niciit the applicant may 

ta^ackmitfk ^^ required to furuii.h the printer of the official paper with a wood- 
to bo supplied hlock or electrotype (n) of the trade mark, of such dimensions as may 
to official from time to time be directed by the registrar, or with such other 

P^P^i- infonnation or means of adveilis>ing the trade mark as may be 

allowed by the registrar (b). 

Originally Kule 14. This Rule does not apply to cotton marks ; as to 
which, «ee Additional Rules. 

(a) For particulars respecting these wood-blocks or electrot3q)es, see 
Instructions, p. 263. 

(b) Specimens of marks incapable of advertisement in the ordinary way 
(other than cotton marks in Classes 23-4-5) are deposited and may be seen 
at the Patent Office Museum, South Kensington. For instance, there are 
so deposited specimens of certisun marks for worsted stuffs in Class 34, num- 
bered 5844 to 5850, and consisting of selvages containing certain distinctive 
coloured threads. See Trade Marls JourncU, voL 2, No. 61, p. 88. 

Notice and 16. A notice of opposition (a) may be given by sending to the 

proceedmgs registrar, together with the prescribed fee, a written notice in 

* duplicate, on foolscap paper of such size as- aforesaid, stating the 

groimds of the opposition. The registrar shall acknowledge the 

receipt of such notice of opposition, and shall send one copy of such 

notice to the applicant. 

Within three weeks after the receipt of such notice, or such 
further time as the registrar may allow, the applicant may send to 
the registrar, on foolscap paper of such size as aforesaid (i), a 
counter statement (c) of the grounds on which he relies for his 
application, and if he does not do so shall be deemed to have 
withdrawn his application. 

If the applicant sends such counter-statement the registrar shall 
require the person who gaye notice of opposition to give security, in 
such manner and to such amount as the registrar may require, for 
such costs as may be awarded in respect of such opposition (d) ; 
and if such security is not given within fourteen days after such 
requirement was made, or such further time as the registrar may 
allow, the opposition shall be deemed to be withdrawn. 

If the person who gave notice of opposition duly gives such 
security as aforesaid, the registrar shall send him one copy of the 
counter-statement sent by the applicant, and thereupon the case shall 
be deemed to stand for the determination of the Court (e). 

Originally Rule 15. The last clause is new. 

{a) As to oppositions and notices thereof, see Instructions, pp. 263-4. 

(6) See Rule 7. 

(c) For Form of Counter-statement, see Instructions, p. 265. 

{d) For Form of Bond suggested by the registrar, see Instructions, p. 265. 
(e) See Rule 43. 

Registraticm of Trade Marks. 

Time of 17. On the expiration of three months from the date of the first 

registration of appearance of the advertisement in the official paper, the registrar 

may, if he is satisfied that the applicant is entitled to registration. 
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register the trade mark in respect of the description of goods for 
which he may be entitled to be registered (a), and the applicant as 
the proprietor thereof, on payment of the prescribed fee (b). 

Originally Rule 16. This Rule does not apply to cotton marks ; as to 
which, see Additional Rules. 

(a) As to the classification of goods, see First Schedule. By Rule 3 the 
registrar is empowered to decide questions as to the class to which goods 
belong. 

(6) As to the fees, see Second Schedule, and Instructions, pp. 261-2, 271-2. 

In He Meikle, 24 W. R. 1067, V.-C. Hall held that he could not order 
a mark to be registered, so as to dispense with the three mon1<hs' 
advertisement. 

18. Where each of several persons claims to be registered as Duty of 
proprietor of the same or a nearly identical trade mark, in respect registrar in 
of the same goods or goods belonging to the same class (a), case of dis- 
the registrar shaU use his discretion as to registering all or any of P ^ *^™' 
such trade marks, either unconditionally or on the condition of the 
introduction of such variations (if any) (b) or otherwise as he thinks 

fit, or the registrar may, if in any case he thinks, it expedient, 
submit or require the claimants to submit their rights to the 
Court (c). 

Originally Rule 17. 
(a) See § 5 of the Act of 1875. 

(h) See Instructions, p. 259, as to terms or symbols common to a trade.' 
(c) I.e. to the Chancery Division, by special case. See Rules 42, 44, 
and 45 ; and Ex parte Ofrimshaw, W. N. 1877, p. 24. 

19. Where a trade mark has been already registered in respect Prohibition of 
of any goods or description of goods belonging to one particular registration 
class, a trade mark identical with such trade mark, or so nearly J^Jf^^^^^u 
resembling the same as to be calculated to deceive (a), shall not, 

without leave of the Court (b), be registered in the name of 
another person as proprietor thereof with respect to any goods in 
that class. 

Originally Rule 18. 

(a) See § 6 of the Act of 1876. 

(&) /. e. on motion, or application in chambers, or otherwise as the Court 
shall direct, under Rule 43. Thus, in Allaopp v. Walker (April 10, 1877), 
the Master of the Rolls held that the defendants were not entitled to have 
registered as their trade mark a female hand pointing horizontally, the 
plaintiff's mark being a man's hand pointing upwards. And see note (c) to 
§ 6 of the Act of 1876, antCy p. 217. An old trade mark may be registered 
for part of a class only: £x parte Barrows, W. N. 1877, p. 119 ; L. J. 
Notes of Cases, 1877, p. 110. 

The original Rule 19 is now cancelled ; it was as follows : 

19. Where goods may he considered as belonr/iufj to two or Similar trade 
more classes, and the trade mark has been already rejwteredui mark for 
respect of such goods as belonging to mie particular class, a trade «*»«^*"^^ 5'<><>»« 
mark identical with such trade mark, or so nearly resembling the registered in 
same as to be calculated to deceive, shall not, without leave of the two classes. 
Court, he registered in the name of another perso^i as proprietor 
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Entries to be 
niRiie in 
rej^dater. 



Notice of 
regiutratiou. 



Trust not to 
be entered in 
register. 



llegistration 
of assignee or 
tranamittee. 



Production of 
assignment, 
&c., by 
assignee. 



Right of 
transmittee or 
his assignee. 



thereof with rcf^jjact to the same or similar goods as helonglngto 
anothrr rla^s. 

20. Upon rep;istering any trade mark the registrar shall enter in 
the register the date on which the statement relating to the applica- 
tion tor registry was received by the registrar (which day shall be 
deemed to be the date of the registry) (a) and such other particulars 
as he may think necessary, including the name and address of the 
proprietor. 

(a) In coAes in which a proposed new mark is refused registration, as 
being outside of § 10 of the Act of 1875, and another design is substituted 
for that rejected, the practice is to date the registration from the renewed 
application. 

21. The registrar shall send notice to the applicant of the regis* 
tration of his trade mark, together with a reference, where prac- 
ticable, to the advertisement of such trade mark in the official 
paper. 

The latter part of this Rule is new. 

22. There shall not be entered in the register, or be receivable 
by the registrar, any notice of any trust, expressed, implied, or 
constructive. 

Registration of suhsequent Proprietors, 

23. The person to whom any registered trade mark has been 
assigned or transmitted may apply to be registered as proprietor 
thereof. 

See § 2 of the Act of 1875, aa to the connexion of the trade mark with 
the goodwill ; and see § 4, as to the position of registered proprietors 
subsequent to the first. 

24. Wliere the trade mark has been assigned the person claiming 
as assignee to be registered shall send to the registrar, with his 
application (a), an assignment by deed executed both by the 
assignor and assignee (d), or a certitied copy of such assignment, and 
a declaration verifying the fact of such assignment having been 
made (c). 

The provision in respect to the "certified copy of an assignment" 
is new. 

(a) Aa to the application, see Instructionfl, p. 268. 

(h) See Form E, in the Third Schedule. 

(c) The Declaration is to be in Form D, varying paragraphs 2 and 3. 
See Instructions, p. 268. 

25. Where a trade mark has been transmitted by the death of 
the registered proprietor, the legal personal representative of such 
proprietor shall be recognised as having the title to the mark. 

Where the trade mark has been transmitted by marriage, bank- 
ruptcy, or otherwise by operation of law, the person applying aa 
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the transmittee to be registered shall send to the registrar, together 
with his application, a statement of the manner in which such trade 
mark has been transmitted, and a declaration {a) verifying such 
statement. 

Any transmittee may assign his interest in the mark, notwith- 
standmg that he has not been registered as proprietor thereof (i). 

(a) See Form F, in the Third Schedule. 

(f) But see § 2 of the Act of 1875, as to connexion with goodwill. 

26. Where the person applying to be registered claims as the Evidence to 
transmittee of any registered proprietor, or as the assignee of a ^® produced 
transmittee, there shall be produced to the registrar the following ^ggion^' 
evidence : 

(1.) If the business concerned in the goods with respect to 
which the trade mark is registered is carried on in England 
or Ireland,, then 

A. If such transmission has taken place by the death 

of any person, there shall be produced the pro- 
bate of the will of such deceased person, or the 
letters of administration to his estate, or an official 
extract therefrom ; and 

B. If such transmission has taken place by the mar- 

riage of the female proprietor, there shall be 
produced a ceiiiified copy of the register of such 
marriage, or other legal evidence of the celebration 
thereof, and a declaration of the identity of such 
female proprietor ; and 

C. If such transmission has taken place by the bank- 

ruptcy of the registered proprietor, or otherwise 
by operation of law, there shall be produced to 
the registrar such evidence as may, for the time 
being, be receivable as proof of the title of the 
applicant; and 
(2.) Where the said business is not carried on in England or 
Ireland, — 

There shall be produced similar evidence to that herein- 
before prescribed, or such evidence as would be 
received as sufficient evidence in the courts of 
justice of the country or place at which the pro- 
prietor carries on business. 

27. Every declaration made by an assignee or transmittee shall Declaration 
state his name and address, and that he is entitled to the goodwill hy assignee 
of the business concerned in the goods with respect to which the mittee. 
trade mark is registered, or to some part of such goodwill. 

See § 2 of the Act of 1876 ; and Form F, in the Third Schedule. 
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As-ijiite, &c., 2S. A\*luTc two or more |K*rsoiis arc re^^isterwl as joint proprietors 
of J. .nit Qf the sail U" resist ored trade mark, those proprietors, or the sur- 

vivors or survivor of tliem, or their or his assignee or transmittee, 
sliall alone be recognised by the registrar as having any title to the 
mark. 

Ue^astration 29. Where divers persons claim to be severally entitled to the 
*)r joint goodwill of a business concerned in the goods with respect to which 

Htparate ^ ^''*^^*^ '"^"^ ^^ ^^"^ registered, such persons, or any of them, 

owntn* of inay, if tiiey jUl consent thereto, and on the production of the 
separate trade proper evidence, and on payment of the prescribed fee, be registered 
inarkf. se})arately as separate proprietors of such trade mark. 

If all of such persons so entitled do not so consent, the registrar 

shall not, without leave of the Court (o), register any of them as 

separate proprietors of such trade mark. 

(a) This would be obtained on an application to rectify the register (§ 5 
the Act of 1875), made aa prescribed by llule 43. 

Continaanot t>f n Trado. Mark on the Register, 

Ivemovalof 30. At a time not being less than two months nor more than 

^ft^^^f""^ three months before the expiration of fourteen years from the date 
yeare ^ess'^ °^ ^^® registration of a trade mai'k, the registrar shall send a notice 
fee paid. to the registered proprietor that the trade mark will be removed 

from the register unless the proprietor pays to the registrar, before 
the expiration of such fourteen years (naming the date at which the 
same will expire), the prescribed fee (a), and if such fee be not pre- 
viously paid, he shall at the expiration of one month from the date 
of the giving of the first notice send a second notice to the same 
eliect, and if such fee be not paid before the expiration of such 
fourteen years, the registrar may, after the end of three months 
from the expii-ation of such fourteen years, remove the mark from 
the register, and so from time to time at the expiration of every 
period of fourteen years. 

(a) Le, £2. See Second Schedule. 

rayiiient of 31. If before the expiration of the said three months the 

adilitioual feo registered proprietor pays the said fee, together with the additional 
after expira- prescribed i'ee {a), the registrar may, without removing such trade 
teen vears. Diark from the register, accept the said fee as if it had been paid 
before the expiration of the said fourteen years. 

(a) /.e. £1. See Second Schedule. 

Power of 32. Where after the said three months a trade mark has been 

C.'ommissiou- removed from the register for non-payment of the prescribed fee, 

era to restore ^j^g Commissioners of Patents, or one of them, may, if they are 
trade mark. » j » j 
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satisfied that it is just so to do, restore such trade mark to the 
register on payment of the presciibed additional fee (a) and com- 
pliance with such conditions as they may think just. 

(a) I.e. £2. See Second Schedule. 

33. Where a trade mark has been removed from the register for Trade mark 
non-payment of the fee or otherwise, such trade mark shall never- like one re- 
theless for five years after the date of such removal be deemed for ™oved not to 
the purpose of section six of the Act (a), and not for any other fop^g^ y^am. 
purpose, to be a trade mark which is already registered. 

(a) /.e. for the purpofse of preventing the registration of similar marks. 

34. The Court may, on the application of any person aggrieved (a), Removal of 
remove any trade mark from the register on the ground, after the *™de ^^'^ 
expiration of five years from the date of the registry thereof, that ^^®^ ^^, 
the registered proprietor is not engaged in any business concerned goods. 

in the goods within the same class as the goods with respect to 
which a trade mark is registered (b). 

The words " within — ^goods " are new. 

(a) Under Bule 43. 

(6) See § 5 of the Act of 1875. 

Alteration and Rectification qf Register. 

35. The registered proprietor of any registered trade mark may. Alteration of 
by leave of the Court, alter such trade mark, so that he do not non-essential 
alter any one or more of the particulars in such mark which are ^^^^.^ ^ ^ ® 
declared by section ten of the Act to be the essential particulars of 

a trade mark, and the registrar shall, on payment of the prescribed 
fee {a) and compliance with the requisitions of the registrar as to 
the deposit of representations of the trade mark as altered, alter the 
register accordingly. 

(a) See Second Schedule. 

36. Where due notice of an order of any Court rectifying the Entry of 
register has been given to the registrar, the registrar shall forth- rectification 
with, upon a copy of so much of the order as relates to such rectifi- "^ register, 
cation being left with the registrar, and payment of the prescribed 

fee (a), rectify the register in accordance with the order. 

(a) See Second Schedule. 

I 

37. Wherever the register is rectified or altered in any particular Publication of 
in respect to any trade mark, the registrar shall, if he thinks that rectification 
such rectification or alteration should be made public, at the expense of ^^ter^^ 
of any person interested publish, by advertisement or otherwise, and 
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Notice to 
re^htrar of 
opposition in 
any matter. 



Alteration of 
address, &c, 
in register. 



in such manner as he thinks just, the circumstances attending the 
rectification or alteration of the register. 

38. Any person may send, with the prescribed fee, notice to the 
registrar of his desire to oppose the registration of any assignee or 
trausmittee, or any alteration of the register. The registrar shall 
give to the applicant for such registration or alteration the like 
notice (a), and may require security for costs (b) in like manner as 
in the case of a notice of opposition to the original registration of 
a trade mark. 

The registrar in such case may, if he think fit, require the parties 
interested to submit their clauns to the Court (c). 

(a) See InstructionB, p. 264. 

(6) See InRtructions, p. 265, as to form of Bond. 

(c) Under Rule 44. Thus, Allsopp v. Walker, M. R. April 10, 1877. 

39. K the registered proprietor of a trade mark send to the 
registrar, together with the prescribed fee (a), notice of an alteration 
in his address, the registrar shall alter the register accordingly. 

(a) See Second Schedule. 



register. 



Inspection of Register. 

Inspection 40. On such days and during such hours as the registrar may 

??5„*^?^^* ®' from time to time determine, not being less than three hours on 
three separate days in a week, any person may, on pa^g the pre- 
scribed fee {a)y inspect the register of trade marks ; and any person 
may, on paying the prescribed fee (a), obtain an office copy of any 
entry in the register. 

(a) See Second Schedule. 



Certificate by 
registrar. 



Definition of 
Court. 



41. The registrar when required for the purpose of any legal 
proceeding or other special purpose to give a certificate (a) as to 
any entry, matter, or thing which he is authorized by this Act, or 
any of these Eules to make or do, may, on payment of the prescribed 
fee {b), give such certificate, and shall specify on the face of it the 
legal proceeding or other purpose for which such certificate is 
granted. 

(a) See § 8 of the Act of 1875 ; and § 2 of the Amendment Act of 
1876. 

(6) See Second Schedule. 

Application to the Court. 

42. The Court for the purposes of this Act is hereby declared to 
be the Chancery Division of Her Majesty's High Court of 



Justice. 
See § 10 of the Act of 1875. 
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43. An application to the Court under tlie Act and these Rules Application ^ 
may, subject to Rules of Court under the Supreme Court of Judi- *° Court 
cature Act, 1875, be made by motion or by application in chambers, 

or in such other manner as the Court may direct. 

See § 5 of the Act of 1875. 

In Ex parte Stephens, 24 W. R. 819, the registrar having refused to 
register a trade mark, Sir G. Jessel, M.-R., said that the unsuccessful 
applicant might apply by motion to rectify the register by inserting his 
name as proprietor of the trade mark, two clear days' notice being given to 
the registrar. As to evidence, the application might be supported by 
applicant's own affidavit stating the facts of the case. See, too. In re 
MeUde, 24 W. R. 1067 ; and In re Barrom, L. R. 6 Ch. D. 363. 

44. Where the registrar refuses to comply with the claims of Submission to 
any persons until their rights have been determined by the Court, ^?^ of con- 
the manner in which the rights of such claimants may be submitted ° *^ ciamis. 
by the registrar, or, if the registrar so require, by the claimants, to 

the Court shall, unless the Court otherwise order, be by a special 
case ; and such special case shall be filed and proceeded with in 
like manner as any other special case submitted to the Court, or in 
such other manner as the Court may direct. 

See § 6 of the Act of 1876. In Ex parte OrimahaWy W. N. 1877, p. 24, 
Vice-ChanceUor Hall refused to adopt another mode of proceeding. 

45. The special case may be agreed to by the parties, or, if they Settlement of 
differ, may be settled by the registrar. special case. 

See Instructions, p. 266, for notice to have case stated by registrar. By 
the Second Schedule the fee is £2. 

Cutlers* Company* 

46. The time within which the Cutlers' Company are in pur- Time for 
suance of the Act to deliver to the registrar copies of all Sheffield delivery of 
corporate marks in force at the time of such delivery, shall be the ^^^ Sheffield 
first day of March one thousand eight hundred and seventy-six, or 

such later day as the Lord Chancellor may fix. 

47. Subject to any other directions that may be given by the Manner of 
registrar, the manner in which such copies are to be delivered shall delivery of old 
be the sending to the registrar of copies as hereinafter defined of Sheffield 
such marks, accompanied by a statement of the names, addresses, '''^*^^* 

and callings of the persons to whom such trade marks have been 
assigned. 

48. Tlie time within which the Cutlers' Company are to deliver Time for 
to the registrar notice of an application to them for assigning any delivery of 
mark or device, with a copy of such mark or device, shall be as ^^w Sheffield 

♦ See § 9 of the Act of 1875. 
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Manner of 
delivery of 
new Sheffield 
marks. 



Period be- 
tween notice 
to registrar 
and atkiigu- 
uieut of new 
Sheffield 
markH. 

Time for 
notice of 
application 
to register 
new trade 
marks to 
Cutlers' 
Company. 

Manner of 
giving notice 
to Cutlers' 
Company of 
applicatioa. 

Time between 
notice to 
Cutlers' Com- 
pany and 
registration of 
trade mark. 

Time for 
notice of 
assififnment of 



marK or 
registration 
of mark. 

Manner of 
giving notice 
of assignment 
or registration 
of mark. 

Description of 
copies for 
purpose of 
Cutlers' 
Company. 



soon as i)racti('al)lc after the date at which such Company have de- 
termined on the mark or device to be assigned. 

49. The manner in which such notice and copy shall be de- 
livered to the reiristrar shall be the sending to the registrar a 
notice of the a])i)lication, accompanied by a statement comprising 
the Uke partieulars as a statement required to be made by an 
aj)])lieant for the rej^istration of a trade mark by the registrar 
under the Act, so far as such particulars are known to the Cutlers' 
Company. 

50. The period before the expiration of which such mark or 
device shall not be assigned by the Cutlers* Company, shall be 
six weeks from the date of sending the said notice to the 

registrar. 

51. The time within which notice of an application for the 
rej^istration under the Act of a trade mark as belonging to any 
particular goods or class of goods specified in section two of the 
Cutlers* Company's Act, 1860, together with a copy of the trade 
mark, is to be delivered to the Cutlers' Company, shall be as 
soon as practicable after the receipt of the appfication by the 
registrar. 

52. The manner in which such notice is to be given shall be the 
sending, to the Cutlers' Company a copy of the official journal con- 
taining The mark of which notice is required to be given, with a 
note distmguishing such mark. 

53. The period from the giving of such notice, before the ex- 
pii-ation of which the trade mark is not to be registered, shall be 
six weeks from the date of sending such notice to the Cutlers' 
Company. 

54. The time within which notice of the assignment of any 
trade mark or device, or the registration of any trade mark, is to 
be given to the registrar or to the Cutlers* Company (as the 
case may be), shall be fourteen days after such assignment or 
registration. 

55. The manner in which such notice shall be given shall be the 
sending a notice of such assignment or registration, with sufficient 
particidars to identify the mark, or device, or trade mark, to the 
registrar or Cutlers' Company, as the case may be. 

56. A copy of a trade mark for the purpose of these Kules, when 
sent by the Cutlers' Company, shall be a drawing or representation 
of the trade mark, and, subject to any other directions that may 
be given by the registrar, shall be of a size of not less than three 
inches square, and shall be upon foolscap paper of such size as 
aforesaid. 
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Cotton Goods.* 

57. For the purpose of facilitating the granting of trade marks EstabliBhment 
in respect of cotton goods* in Classes 23 (a), 24 and 25 (a), there ^^^.®?® ^^' 
shall be established by the Commissioners of Patents, and subject to cotton^trade 
their control, an office at Manchester (6) for the exhibition of all markg at 
devices, marks, headings, labels, tickets, letters, words, or figures, Mancheater. 
or combinations of letters, words, or figures used in the cotton 

trade, and in these Rules included under the expression " cotton 
marks." 

(a) See the Instructions in respect of applications for registration in 
Classes 23 and 25, at pp. 267a and 269. 

(6) This was opened at 48, Royal Exchange, Manchester. 

58. (a) 

(a) This rule, which required representations of old cotton marks to be 
sent to the Manchester office on or before Dec. 1st, 1876, is now annulled, 
and the time for sending in such representations is regulated by the new 
rule 58. See p. 2406, infra. 

59. A committee (a) of persons versed in the usages of the cot- Committee of 
ton trade shall be appointed by the Commissioners of Patents, con- experts to be 
sistiug of such number of persons as may from time to time be appointed, and 
determined by them ; and it shall be the duty of such committee, ^ divide cot- 
on or before a time to be named by the Commissioners of Patents, t^^h^ses"^ ^ 
to divide the cotton marks, representations of which have been so 

sent in to the Manchester office, into two classes, the first class 
consisting of such of the said cotton marks as are, in the opinion 
of the committee, trade marks within the meaning of the Act, and 
the second class, consisting of such of the said cotton marks as are 
not, in the opinion of the committee, trade marks within the mean- 
ing of the Act (&). 

(a) As to the members of the committee, see Instructions, pp. 266-7. 

(h) In Ex parte Orr Ewing <fc Co., 26 W. K. 259, V.-C. Hall decided 
that certain cotton marks which had been placed by the Committee of Ex- 
perts in the second class, were true trade marks within the Acts, and 
directed the registrar to proceed with the application to register as if the 
committee had placed the marks in the first class, and that if and when the 
applicants would have been entitled to register, had the committee so done, 
an order for the registrar to register the marks in question might be drawn 
up in accordance with Rule 62. 

60. The said committee shall form a list of the cotton marks Committee to 
sent to the Manchester office in each of the aforesaid classes, and form list of 
shall transmit such lists to the Commissioners of Patents, accom- marks sent in 
panied by two representations of each of the marks specified in the to Manchester 
second class in such list. otnce. 

* These Rules with respect to cotton goods and marks are all new. And 
see the Additional Rules. These regulations only apply to cotton marks 
used before the passing of the Act of 1875. See Instructions, p. 267. 
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The third representation of each of the marks in the second 

class in such list shall be retained for reference in the Manchester 

office. 
Marks mapr be «1. The Commissioners of Patents may fix)m time to time add to 
added to lut ^jje aforesaid list any cotton marks as they may think just, and sudi 

addition shall be deemed to be part of the original list. 
Any person 62. Any proprietor of a cotton mark not specified in the second 

claiming to be class in such list (a) may apply to be registered as proprietor of 
of a S^toT*^' ^^^^ ^^*^^^ "^^^^ ^^ manner and subject to the conditions in which 
markin Class 1 ^^ °?^y ^^PP^^ *^ ^ registered as proprietor of any other trade mark, 
may apply to ^^t it shall not be lawful for the registrar to register any person as 
be reglBtered proprietor of any cotton mark in the second class of the aforesaid 

list except in pursuance of an order of the Court (6). 

(a) But see Ex 'parte Orr Etoing ^ Co., 26 W. R 269. 
(6) But a certificate of refusal to register may be obtained under § 2 of 
the Amendment Act, 1876. 

Cotton mark 63. A cotton mark shall not be registered except in manner and 

not to be subject to the conditions prescribed by these Rules with respect to 
registered ex- xi • a ^ .. f ^ ^ 

cept in manner ^^^ ^gistry of cotton marks. 

herein pre- ^ , ^ . , « . , 

scribed. UnrJaration and Evidence. 

Dispensing 64. In any case in which any person is required under this Act 

with decla- to make a declaration on behalf of himself, or any body corporate, 

ration, evi- ^^ ^^^ cvidenoe is required to be produced to the registrar, the 

'- ' registrar, if satisfied that from any reasonable cause such person 

is unable to make the declaration, or that such evidence may be 

dispensed with, may, upon the production of such other declaration 

or evidence, and subject to such terms as he may think fit, dispense 

with any such declaration or evidence. 

Originally Rule 57. 

Manner in 65. The declarations required by these Rules shall be made and 

which and subscribed in the United Kingdom under the authority of the Act 
wh^d^"* of the fifth and sixth years of the reign of King William the Fourth, 
ation^is to be c^^P^'" sixty-two, " to repeal an Act of the present session of 
taken. Parliament, intituled * An Act for the more eflfectual abolition of 

oaths and affirmations taken and made in various departments of 
the Slate, and to substitute declarations in lieu thereof, and for the 
more entire suppression of voluntary and extra-judicial oaths and 
affidavits,' and to make other provisions for the abolition of un- 
necessary oaths," and may be made and subscribed before any 
justice of the peace, or any commissioner or other officer authorized 
by law in any part of the United Kingdom to administer an oath 
for the purpose of any legal proceeding (a). 

The declaration, when taken out of the United Kingdom, shall 
(a.) If made in any part of her Majesty's dominions be made 
and subscribed before some court, justice, or officer autho- 
rized by law in such part of her Majesty's dominions to 
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administer an oath for the purpose of a legal proceed- 
ing (b) ; and, 

(b.) If made out of her Majesty's dominions, be made and sub- 
scribed before a British consul, vice-consul, or other 
consular officer (5). 

Originally Eule 68. 

(a) See Forms C and F, in the Third Schedule ; and Instractions, 
pp. 257, 270. 

(6) See Form D ; and Inatructiona, pp. 257, 270. 

66. Any document purporting to have affixed, impressed, or sub- Notice of seal 
scribed thereto or thereon the seal or signature of any person hereby o' officer 
authorized to take such declaration, in testimony of such declara- taking decla- 
tion having been made and subscribed before him, may be admitted l^^ ^^^^^ 
by the registrar without proof of the genuineness of any such seal 

or signature, or of the official character of such person or his autho- 
rity to take such declaration. 
Originally Bule 59. 

67. If any person is, by reason of infancy, lunacy, or other Declaration 
inability, incapable of making any declaration or doing anything by infant, 
required or permitted by the Act or these Eules to be made or done *u^i***c> *c. 
by such incapable person, then the guardian or committee, if any, 

of such incapable person, or if there be none, any person appointed 
by any Court or judge possessing jurisdiction in respect of the 
property of incapable persons, upon the petition of any person on 
behalf of such incapable person, or of any other person interested 
in the making such declaration or doing such thing, may make such 
declaration, or a declaration as nearly corresponding thereto as cir- 
cumstances permit, and do such thing in the name and on behalf 
of such incapable person, and all acts done by such substitute shall 
for the purpose of the Act and these Rules be as effectual as if done 
by the person for whom he is substituted. 
Originally Rule 60. 

Commissioners of Patents, 

68. The registrar, in the exercise of his powers, duties, and dis- Registrar 
cretion under the Act and these Rules, shall be subject to the subject to 
superintendence of the Commissioners of Patents (a), and shall con- 9<^°"^8- 
form in every case to any instructions, directions, orders, or rules patents, 
(general or special) that may be issued, given, or made by such 
Commissioners, or any one of them ; and he shall in all cases of 

doubt be entitled to refer to the said Commissioners, or any of them, 
for instructions. 

Originally Rule 61. 

(a) /. e. the Lord Chancellor, the Master of the Rolls, the Attorney- 
General and the Solicitor- Greneral for England, the Lord Advocate and the 
Solicitor-Greneral for Scotland, and the Attomey-Greneral and the Solicitor- 
General for Ireland. 

In In re Meikle, 24 W. R. 1067, Vice-Chancellor Hall refused to interfere 
with the instructions of the Commissioners ; but see In re Barrows^ L. R. ' 

6 Ch. D. 353—61. 
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Notices t<) be 09. Ap])lications, statements, notices, and documents required 
ill writiti'. aiwl by tho Act or bv tlicse Rules to be served or sent shall be in writinor 

I 1 A • ft n 

srrvcMi .y5.n-,t. ^jj. priii^^ Qj. partly in writinsj and partly in print, and may be 
delivered personally, or served and sent by post, and if sent by post 
shall be deemed to have been served and received respectively at the 
time when the letter containing the same would be delivered in the 
ordinary course of post ; and in proving such service or sending it 
shall be sufficient to prove that the letter containing the notice was 
prepaid and put into the post properly addressed. 



Modt* of 

addreBsing 

noticeH. 



Originally Rule 62. 

70. Any application, statement, notice, and document to be served 
or sent on or to the registrar shall be deemed to be properly addressed 
if addressed to the Registrar of Trade Marks, at his office ; and if 
required to be ser\'ed on or sent to the proprietor of any trade mark 
shall be deemed to be properly addressed if addressed to the 
registered proprietor at his registered address. 

Originally Rule 68. 



Confltniction 
of RuleH. 



71. These Rules shall be construed as if they were part of the 
Trade Marks Registration Act, 1875, as amended by the Trade 
Marks Registration Amendment Act, 1876, and the said Trade 
Marks Registration Act, 1875, amended as aforesaid, is in these 
Rides referred to as " the Act.** 



Forms. 



Originally Rule 64. 

72. The Forms in the Third Schedule to these Rules, or such 
other forms as the registrar may direct, may be used in all cases to 
which they are applicable. 



Originally Rule 65. 



Augiist, 1876. 



CAIRNS, C. 



We, the Commissioners of Her Majesty's Treasury, do hereby 
assent to the cibove Rules so far as they relate to fees. 



CRICHTON. 
R. WINN. 



Septeinhm^ 1876. 
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RULE 

AS TO CANCELLING OP AN ENTRY UPON THE 

REGISTER UPON APPLICATION OF PROPRIETOR. 



Whereas by the Trade Marks Registration Act, 1875, the Lord 
Chancellor is authorized from time to time, with the assent of the 
Treasury as to fees, to make general rules as to the registry of trade 
marks, and other matters connected therewith, and also when made, 
to alter, annul, or vary such rules as in the said Act mentioned : 

Now, therefore, I, the Right Honourable Hugh MacCalmont, 
Baron Cairns, of Garmoyle, in the County of Antrim, Lord High 
Chancellor of Great Britain, in pursuance of the said Act, and of 
all other powers enabling me in this behalf, do hereby, in addition 
to the rules as to the registry of trade marks before made by me, 
make the following rule : — 

The registered proprietor of a trade mark may at any time send 
to the registrar an application to cancel the entry of such trade 
mark upon the register ; such application to be accompanied by the 
prescribed fee and by a declaration made by the applicant, stating 
his name and address, and that he is the person whose name ap- 
pears upon the register as the proprietor of the said trade mark ; 
and thereupon the registrar may, if satisfied of the truth of the 
statement made by the applicant, cancel the entry of such trade 
mark. 

CAIRNS. 

4>th February, 1878. 
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ADDITIONAL RULE WITH RESPECT TO 
COTTON GOODS. 



Where<is by the fifty-eighth rule of the Trade Marks Rules it is 
provided as follows . — 

" Every person who at the date of the passing of the Act used 
any cotton mark shall, on or before the first day of December one 
thousand eight hundred and seventy six, send to the Manchester 
office three representations of such cotton mark, in such form and 
with such a description as may be from time to time required by 
the Commissioners of Patents." 

And whereas it is expedient to extend the time for sending into 
the Manchester office the representations of cotton marks in the 
said rule mentioned : 

Now, therefore, f, the Right Honourable Hugh MacCalmont, 
Baron Cairns, of Garmoyle in the County of Antrim, Lord High 
Chancellor of Great Britain, in pursuance of the Trade Marks Re- 
gistration Act, 1875, and of all powers enabling me in that behalf, 
do hereby annul the said rule, and direct that there be substituted 
therefor the following rule ; that is to say, 
Bepresenta- 58. Every person who at the date of the passing of the Act used 

tiouR of cotton any cotton mark shall, if resident in the United Kingdom, on or 
marks to be before the first day of January one thousand eight hundred and 
r^dent^^in'^^ seventy-scven, and iS resident elsewhere, on or before the first day of 
United King- March one thousand eight hundred and seventy-seven, send to the 
dom on or Manchester office (a) three representations of such cotton mark, in 
hefore Jan. 1, gych foim and with such a description as may be from time to time 
1877 ; by ^ required by the Commissioners of Patents. 

owners resi- ^ •' 

dent abroad p . . P^^ 

on or before L/iilxtrso. 

March 1, Q. 

^®^^- Ist December, 1876. 

(a) It should be noted that in all cases of old cotton marks application 
muat be made at Manchester. 
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ADDITIONAL EXILES WITH KESPECT TO 

COTTON GOODS. 



Whereas by the thirteenth, fifteenth, and seventeenth Rules of the 
Trade Marks Rules provision is made respecting the advertisement 
in the official paper of fiacsimiles of trade marks : And whereas such 
provisions cannot conveniently be applied to cotton goods {a) in 
Classes 23, 24, and 25, referred to in the said Rules. 

Now, therefore, I, the Right Honourable Hugh MacCalmont, 
Baron Cairns, of Garmoyle, in the county of Antrim, Lord High 
Chancellor of Great Britain, in pursuance of the Trade Marks 
Registration Act, 1876, and all powers enabling me in that behalf, 
do hereby direct that the above-mentioned Rules 13, 15, and 17 
shall not apply to trade marks in respect of cotton goods in the 
said classes, and that instead of such Rules there shall apply to the 
goods aforesaid the Rules following : 

1 . As soon as may be after the receipt of an application, made as Advertise- 
provided by the Trade Marks Rules, for the registration of a mark ^e'** of cotton 
in Classes 23, 24, 25 aforesaid, or in any one or more of such classes, ™*^^^- 

the registrar shall insert in the official paper an advertisement of 
such application, showing the name and address of the applicant, 
the class in which he applies, the number given to the mark by the 
registrar, the places in London and Manchester respectively where 
a specimen of such mark is deposited for exhibition, and distinguish- 
ing whether the mark has or has not been used prior to the thirteenth 
day of August one thousand eight hundred and seventy-five (d). 

2. On the expiration of three weeks from the date of the first Time of regia- 
appearance of the advertisement of a mark in Classes 23, 24, 25, tration of 

or in any one or more of such classes, in the ofiicial paper, the ^^^^ marks, 
registrar may, if he is satisfied that the applicant is entitled to 
registration, register such mark in respect of the description of 
goods for which he may be entitled to be registered, and the 
applicant as the proprietor thereof, on payment of the prescribed 
fee. 

CAIRNS, 
2Uh Fehniaryy 1877. C. 

(a) See Rales 57 to 63 ; and Instructions, pp. 266 and 269. 

(6) Marks in Class 23 were first advertised in No. 106 of the Trade 
Marks Journal ; marks in Class 25, in No. 113. Marks in Class 24 have not 
yet been advertised, 

R 
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SCHEDULES. 



FIKST SCHEDULE. 

Classification of Goods.* 

Ultiatraiwm. 
Note.—Q(Xida are mentioned In this 



Class I. 

Chemical substances used in manufac- 
tures, photography, or philosophical 
research, and anti-corrosives. 



Class 2. 

Chemical substances used for agricul- 
tural, horticultural, veterinary, and 
sanitary purposes. 

Class 8. 

Chemical substances not included in 
Class 1, used in medicine and 
pharmacy. 



Class 4i. 

Baw or partly prepared vegetable, 
animal, and mineral substances used 
in manufactures, not included in 
other classes. 



column by way of illustration, and not as 
an exhanstive list of the contents of a 
class. 

Such as— 

Acids, including vegetable acids. 

Alkalies. 

Artists' colours. 

Pigments. 

Mineral dyes. 

Yarmsh. 



Such 
Artificial manure. 
Sheep washes. 
Deodorizers. 



Such 
Tinctures. 
Extracts. 
Barks. 

Patent medicines. 
Cod-liver oil. 
Plaisters. 
Lozenges. 



Such as — 
Eesins. 

Oils, not included in other classes. 
Dyes, other than mineral 
Tanning substances. 
Fibrous substances (e. g. cotton, 
hemp, flax, jute). 



* See Act of 1876, § 2, and Rules 1 to 4. 
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CloBS 4 (continued). 



Class 5. 

Unwrought and partly wrought metals 
used in manufacture. 



Class 6. 

Machinery of all kinds, and parts of 
machinery, except agricultural ma- 
chines included in Glass 7. 



Class 7. 

Agricultural and horticultural machi- 
nery, and parts of such machinery {a), 

(a) ThiB class is only to include the larger 
p. 259, 






Illustrations. 
Wool. 
Silk. 
Bristles. 
Hair. 
Feathers. 
Cork. 
Seeds. 
Bone. 
Sponge. 

Such as — 

Iron and steel, pig or cast. 
„ rough. 

„ bar and rail, including rails for 
railways, 
bolt and rod. 

sheets, and boiler and armour 
plates. 
„ hoops. 
„ wire. 
Lead, pig, 
„ rolled. 
„ sheet. 
Copper. 
Zinc. 
Gold, in ingots. 



Such as — 
Steam engines. 
Boilers. 

Pneumatic machines. 
Hydraulic machines. 
Locomotives. 
Sewing machines. 
Weighing machines. 
Machine tools. 
Mining machinery. 
Fire engines. 



Such as — 
Ploughs. 

implements and machines. See Instructions, 

B 2 
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ClfiM 7 (continued). 



CHaM 8. 

Philosophical instruments, instruments 
and apparatus for useful purposes, 
or for teaching. 



Class 9. 
Musical instniments. 

Class 10. 
Horological instruments. 

Class 11. 

Instruments, apparatus, and con- 
trivances for surgical or curative 
purposes, or in relation to health. 

Class 12. 
Cutlery an^ edge tools. 



lUustraUons. 
Drilling njachines. 
Reaping machines. 
Thrashing machines. 
Chums. 
Cyder presses. 
Chaff cutters. 



Such as — 
Gauges. 
School desks. 
Logs. 



Such as — 
Bandages. 
Friction gloves. 
Lancets. 



Such as — 
Knives. 
Forks. 
Scissors. 
Shears. 
Files. 
Saws. 

Class 13. 

Metal goods not included in other 
classes (a), 

(a) This inclades small agricultural and horticultural implements. See Instruc- 
tions, p. 259. 

Class 14. 

Goods of precious metals (including Such as — 
aluminium, nickel, Britannia metal, Plate. 

8mj.), and jewellery, and imitations Clock cases and pencil cases of such 

of such goods and jewellery. metals. 
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Glass. 



Class 14 (continued). 



Class 15. 



lUustrations. 
Sheffield and other plated goods. 
Gilt and ormolu work. 



Such as — 
Window and plate glass. 
Painted glass. 
Glass mosaic. 
Glass for optical purposes. 



Class 16. 
Porcelain and earthenware. 



Class \1. 

Manufactures from mineral and other 
substances for building or decoration. 



Such as — 
China. 
Stoneware. 
Terra-cotta. 
Statuary porcelain. 
Tiles. 
• Bricks. 



Such as — 
Cement. 
Plaster. 
Imitation marble. 



Glass 18. 

Engineering,architectural, and building 
contrivances. 



Glass 19. 

Arms, ammunition, and stores not in- 
cluded in Class 20. 



Such as — 
Diving apparatus. 
Warming apparatus. 
Ventilating apparatus. 
Filtering apparatus. 
Lighting contrivances. 
Drainage contrivances. 
Electric and pneumatic bells. 



Such as — 
Cannon. 
Small-arms. 
Fowling-pieces. 
Swords. 

Shot and other projectiles. 
Camp equipage. 
Equipments. 
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Class 20. 
Explosive substances. 
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Class 21. 

Naval architectural contrivances and 
naval equipments not included in 
Classes 19 and 20. 



Illustrations. 
Such as— 
Gunpowder. 
Gun cotton. 
Dynamite. 
Fog signals. 
Percussion caps. 
Fireworks. 
Cartridges. 



Such 
Boats. 
Anchors. 
Chain cables. 
Bigging. 



Class 22. 



Carriages. 



Such as — 

Railway carriages. 
Waggons. 
Bailway trucks. 
Velocipedes. 
Bath chairs. 



Glass 23. 

Cotton yam and thread. 

See the special InstructioiiB, p. 269. 

Class 24. 
Cotton piece goods of all kinds. 
See special InstmctionB, p. 269. 

Class 25. 

Cotton goods not included in Classes 
23, 24, or 38. 
See special InstractionB, p. 269. 

Class 26. 
Linen and hemp yam and thread. 

Class 27. 
Linen and hemp piece goods. 
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Class 28. 

Linen and hemp goods not included in 
Classes 26, 27, and 50. 

Cflass 29. 

Jute yarns and tissues, and other 
articles made of jute not included in 
Oass 50. 

Cflass 30. 
Silk, spun, thrown, or sewing. 

Class 31. 
Silk piece goods. 

Class 32. 

Other silk goods not included in 
Glasses 30 and 31. 



Illustrations. 



Glass SS, 
Yams of wool worsted, or hair. 

Class 34. 

Cloths and stuffs of wool, worsted, or 
hair. 

Class 35. 

Woollen and worsted and hair goods 
not included in Classes 33 and 34. 

Class SQ. 
Carpets, floor-cloth, and oil-cloth. 



Class 37. 

Leather and skins, unwrought and 
wrought. 



Such as — 
Drugget. 

Mats and matting. 
Bugs. 

Such as — 
Saddlery, 
Harness. 
Whips. 

Portmanteaus. 
Furs. 
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Class 38. 



Articles of clothing. 



Class 39. 

Paper (except paper hangings), station- 
ery, printing, and bookbinding. 



Ulustrations, 

Such as — 

Hats of all kinds. 

Caps and bonnets. 

Hosiery. 

Gloves. 

Boots and shoes. 

Other ready-made clothing. 

Such as — 
Envelopes. 
Sealing wax. 
Pens (except gold pens). 
Ink. 

Playing cards. 
Blotting cases. 
Copying presses. 



Class 40. 

Goods manufactured from indiarubber 
and gutta-percha not included in 
other classes. 



Class ^\, 
Furniture dnd upholstery. 



Such as — 

Paper hangings. 
Papier-m^he, 
Mirrors. 
Mattresses. 



Class 42. 

Substances used as food, or as in- 
gredients in food. 



Such as — 
Cereals. 
Pulses. 
Olive oil 
Hops. 
Malt. 

Dried fruits. 
Tea. 
Sago. 
Salt. 
Sugar. 

Preserved meats. 
Confectionery. 
Oil cakes. 
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GIms 42 (continued). 



lUustraiions, 
Pickles. 
Vinegar. 
Beer clarifiers. 



C&a88 43. 
Fermented liquors and spirits. 



Such as — 
Beer. 
Cyder. 
Wine. 
Whisky. 
Liqueurs. 



dasa 44. 

Mineral and aerated waters, natural and 
artificial, including ginger beer. 

Glass 45. 

Tobacco, whether manufactured or un- 
manufactured. 

Gldss 46. 

Seeds for agricultural and horticultural 
purposes. 

Glass 47. 

Candles, common soap, detergents, 
illuminating, heating, or lubricating 
oils, matches, and starch, blue, and 
other preparations for laundry pui'- 
poses. 

Glass 48. 

Perfumery (including toilet articles, 
preparations for the teeth and hair, 
and perfumed soap). 



Such as — 

Washing powders. 
Benzine coUas. 



Glass 49. 

Games of all kinds. 
Archery. 
Fishing tackle. 
Toys. 



Such as — 
Billiard tables. 
Boiler skates. 
Fishing nets and lines. 
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Cla*^ 50. 

Miscellaneous, including — 

(1.) Goods manufactured from ivory, 

bone, wood, not included m 

other classes. 
(2.) Goods manufactured from straw 

or grass, not included in other 

classes. 
(3.) Goods manufactured from. ani- 
mal and vegetable substances, 

not included in other classes. 
(4.) Tobacco pipes. 
(5.) Umbrellas, walking stickg, 

brushes, and combs. 
(6.) Furniture cream, plate powder. 
(7.) Tarpaulins, tents, rick-cloths, 

rope, twine. 
(8.) Buttons of all kinds, other than 

of precious metal or imitations 

thereof. 
(9.) Packing and hose of all kinds. 
(10.) Goods not included in the 

foregoing classes. 

General 



Hhistraiions, 
Such as— 

Coopers' wares (a). 

(a) And alao-- 
Bags, sacks, tarpanlins, rick-doihs, cart- 

covers, tents, brattice-doths. 
Brushes (except artistB' brashes) and 

combe. 
Buttons of all kinds, other than of pre- 
cious metals or imitations thereof. 
Cordage, rope, twine. 
Drinking-flaaks, not of precious metals 

or imitations thereof. 
Fuel (patent and artificial). 
Furniture cream, plate powder, diamond 

cement, polishixig paste. 
Grindstones, oilstones, hones, emery. 
Hose. 

Knapsacks. 

Preparations for softening leather. 
Bugs (described in the Statement as 

" not included in Class 36 "). 
Steam packing. 

See Instructionfl^ p. 259. 



NOTK 



Any wares made of mixed materials (for example, of both cotton and silk) 
shall be included in such one of the classes appropriated to those materials as 
the registrar may decide. 



SECOND SCHEDULE. 

Fees. 

The following fees shall be payable to the registrar on or for the following 
occasions or purposes : 

^ ,. . . £ 8. d. 

1. On application to register one trade mark for one or more 

articles included in one class - - - . -100 

2. On application to register more than one trade mark for one or 

more articles included in one class, for each additional trade 

mark after the first - - - - - . -0 10 

3. On application to register a trade mark in respect of goods in 

different classes, for every class after the first to which such 

trade mark is extended, an additional fee of - - - 2 

4. For registration of one trade mark 100 

5. Where the same person is registered at the same time for more 

than one trad!e mark, for registration of each additional mark 

after the first - - - - - . . -0 10 
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6. Where the same person is registered at the same time for the £ 8. d. 
same trade mark in respect of goods in different classes, for 
the registration of one mark in each class after the first 
an additional fee of- - - - - - -020 

l'{b) For entering notice of opposition, for each trade mark, 

whether in one or more classes - - - - -200 

8. (a) For registering subsequent proprietor in cases of assignment 

or transmission, the first mark - - - - -100 

And for every additional mark assigned or transmitted at the 

same time - - - - - - - -020 

9. For altering address on the register - - - - -050 

10. For every entry in the register of a rectification thereof or an 

alteration therein, not otherwise charged - - - 10 

11. For continuance of mark at expiration of fourteen years - 2 

12. Additional fee where fee is paid within three months after 

expiration of fourteen years - - - - - -100 

13. Additional fee for restoration of trade mark when removed for 

non-payment of fee- - - - - - -200 

14. (a) For certificate of registration to be used in legal proceedings 10 

15. For inspecting register, for every quarter of an hour - - 1 

16. For office copy of documents, 2d. per folio, but never less than - 1 

17. Settling a special case by registrar 200 

18. (a) For certificate of registration to be used for the purpose of 

obtaining registration in foreign countries - - - 5 
19. (a) For copy of notification of registration - - - - 2 
20. (a) In cases where a trade mark requires a greater space than two 

inches of the depth of the page of the Trade Ma/rks 

Journal, for each additional inch or part of an inch - - 2 6 
21 .{b) For certificate of refusal to register a trade mark under section 

2 of 39 & 40 Vict. c. 33 10 

22.(&) For certificate of refusal, at the same time, for more than one 

trade mark, for each additional mark after the first - -010 
23. (c) For cancelling the entry of a trade mark upon the register, 

on the application of the owner of such trade mark - - 5 

Note, — If a copy of a trade mark is required for any purpose, such copy 
shall be supplied by or at the expense of the applicant. 

Approved 

CEICHTON. CAIRNS. 

R WINN. C. 

Uh February, 1878. 

(a) 14th March, 1877. (6) 25th June, 1877. (c) 4th February, 1878. 

The remaining items were sanctioned by the Treasory in September, 1876. 
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Form C. 

Form op Declaration to accompany Statement on Applica- 
tion FOR Registration of one Trade Mark. 

I A.B. of 
do hereby solemnly and sincerely declare, to the best of my know- 
ledge and belief, as follows : 

(1.) The statement signed by me and dated the day 

of , and marked with the letter " A," and 

shown to me at the time of making this declaration is 
true: 
(2.) The description of the trade mark in such statement is a 
true description of the tradd mark for the registration of 
which I apply : 
(3.) I am lawfully entitled to the use of the trade mark of which 

the said description is a true description. 
And I make this declaration conscientiously believing the same 
to be true, and by virtue of the provisions of an Act made and 
passed in the session of Parliament held in the fifth and sixth 
years of the reign of his late Majesty King William the Fourth, 
intituled, " An Act to repeal an Act of the present session of Par- 
liament, intituled * An Act for the more effectual abolition of oaths 
and affirmations taken and made in various departments of the 
State, and to substitute declarations in lieu thereof, and for the 
more entire suppression of voluntary and extra-judicial oaths and 
affidavits, and to make other provisions for the abolition of unneces- 
sary oaths.' " 

(Signed) A.B. 

Declared before me 

Note. — The above Form will req^iire to he altered so as to suit an 
application for , the registration of more than one trade 
mark. 



Form D. 

Form op Declaration* to accompany Statement? on Applica- * This form la to 
TiON for Eegistration op one Trade Mark. dld^tT^^fa*^*' 

made out of the 
I A.B, of K^* d^om 

do hereby solemnly and sincerely declare, to the best of my know- ^ °™* 
ledge and belief, as follows : 

(1.) The statement signed by me, and dated the day 

of , and marked with the letter " A," and 

shown to me at the time of making this declaration is 
true: 
(2.) The description of the trade mark in such statement is a 
true description of the trade mark for the registration of 
which I apply : 
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(S.) I am lawfully entitled to the use of the trade mark, of 
which the said description is a true description. 

(Signed) A,B. 

Declared before me 

Note. — The above Form loill require to be altered so as to suit 
an application for the regidraticn qf more than one trade 
mark. 



FOBM E. 



• Here enter 
number or other 
means of Idcnti- 
fying trade 
markinrcg^er. 

t Alter as neces- 
sary if there bo 
more than one 
proprietor. 



Form op Assignment of Trade Mark. 

Trade mark, Class* 
Name 

Place of business 
I f ii.^. of in the county of 

being registered proprietor of the trade mark 
above particularly described, in consideration of 
pounds paid to me by E.F,y carrying on business at 

in the county of under 

the firm of F, j* Co., hereby assign the said trade mark to the said 
E,F,t together with the goodwill of the business concerned in the 
goods with respect to which the trade mark is registered. 

In witness whereof I have hereunto subscribed my name and 
affixed my seal, this day of 

18 

(Signed) 
Executed by the above-named A.B.^ 
in the presence of 
\insert description and place of residence]. 
Executed by the above-named E,F,, 
in the presence of 



Form F. 

Declaration bt Tbansmittee appltino to be registered as 

Proprietor. 



* Here enter 
number or other 
means of identi- 
fying trade 
mark in register. 



Trade mark. Class 
Name of owner 
Firm 
Place of business 



,No. 
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(1.) 1,* the undersigned A.B. of in the county * Alter accord- 

of , t carrying on business at S^ra^^^n 

in the county of declare as ™ak^ ^^ de- 

follows : t Alter aocord- 

1 declare that A,B., the registered proprietor of the trade SSi^^^*"^"*^' 
mark above described f [died at 

in the county of , having first 

made his will, dated the day of 

whereby he appointed me executor, and I proved \or con- 
firmed] his said will on the day of 

in the Court of ], or [died at 

in the county of on the 

day of , intestate, and letters of ad- 

ministration of his estate and effects were [confirmation 
as executor of the said 

was] on the day of duly granted 

to me by the Court of ] : 



Or, 



Or, 



declare that [the estate of] (7.2)., the registered proprietor 
of the trade mark above described, was, on the 
day of dulyt [adjudged a bankrupt] L^^<S^: 

[sequestrated], and that I was on the day stances. 

of appointed trustee of the [seques- 

trated] estate of the said (f.D., and I am by law entitled 
to be registered as proprietor of the said trade mark in 
place of the said CJ). : 



I declare, that on the day of I 

intermarried with and am now the husband of CD., the 
registered proprietor of the trade mark above described ; 
and § I declare that on such marriage the interest of the \ ^^^^^. 
said CD, in the said trade mark and in the goodwill of stances 
the business concerned in the goods with respect to 
which the trade mark is registered, became by law vested 
in me, and that I am entitled to be registered as owner 
of the said trade mark in place of the said CD., and I 
declare that CD. is the person referred to in the annexed 
certificate. 
(2.) I am lawfully entitled to the goodwill || of the business con- J^^ti®" 
cemed in the goods with respect to which the trade mark so trans- entitled only to 
mitted to me is registered. S^lt^iSi]^ 

the share must 

And I make this declaration conscientiously believing the same ^ «p®<^®^ 
to be true, and by virtue of the provisions of an Act made and 
passed in the session of Parliament held in the fifth and sixth years 
of the reign of his late Majesty King William the Fourth, intituled 
" An Act to repeal an Act of the present session of Parliament, in- 
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tituled, * An Act for the more eifectual abolition of oaths and 
aflinnations taken and made in varions departments of the State, 
and to substitute deelarations in lieu thereof, and for the more 
entire suppression of voluntary and extra-judicial oaths and affi- 
davits, and to make other provisions for the abolition of unnecessary 
oaths.' " 

(Signed) 
Dated at the 

day of 18 . . 

Made and subscribed by the above-named 
A.B,i in the presence of me 

(Signed) 



INSTRUCTIONS TO PERSONS APPLYING FOR THE 
REGISTRATION OF TRADE MARKS. 



Applications. 

Applications may be made either on printed forms or altogether 
in writinj^, and may be delivered by hand, or sent, prepaid, by 
post. If by post, they should be addressed to 

The Registrar, 

Trade Marks Registry Office, 
4, Quality Court, 
Chancery Lane, 
London, W.C. 
The attention of applicants is called to the following points : 

1. The papers necessary for the preparation of an Application 
to the Trade Marks Begistry Office are : 

(a.^ The Statutory Declaration. 

{bS The Statement on Application. 

(c.) Two Representations of each trade mark. 

Specimen forms of Statement on Application and of the 
Declaration will be found at pages 25-6 {a) of the Rules under the 
Trade Marts Registration Acts, 1875-6. The applicant should 
carefully read over Nos. 3-11 of those Rules, and should attend 
to the notes attached to the forms above referred to. 

2. All applications must he made in the English language. 

8. Agents and other persons who may be interested in several 
applications should note that communications relating to different 
applications must be made in separate letters. 

Persons acting as agents should write their name and address 
on the back of the Application papers. 

(a) See pp. 2fi2-8, supra. 
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Tke Declaration. 
FoEM C. (^See Eules, p. 44) (a), 

4. Declarations made in the United Kingdom are made under 
the authority of the Act 5 & 6 WiU. IV. cap. 62 (see Kule 65), 
and should conclude in the form set out in that Act, viz., " And I 
make this declaration conscientiously believing the same to be 
true, and by virtue of the provisions of an Act made and passed 
in the session of Parliament held in the fifth and sixth years of the 
reign of his late Majesty King WiUiam the Fourth, intituled * An 
Act to repeal an Act of the present session of Parliament, intituled 
"An Act for the more effectual abolition of oaths and affirmations 
taken and made in various departments of the State, and to sub- 
stitute declarations in lieu thereof, and for the more entire sup- 
pression of voluntary and extra-judicial oaths and affidavits, and 
to make other provisions for the abolition of unnecessary oaths." ' " 

5. The Declaration must be made before a justice of the peace 
or before a commissioner for administering oaths (see Eule 65). 
If made before a commissioner it should bear a 2s. 6d, Inland 
Revenue impressed stamp. 

6. Declarations made out of the United Kingdom are not made 
under the authority of the Act 5 & 6 Will. IV. cap. 62, and should 
not conclude with the statutory termination above quoted, but 
should be made strictly in accordance with Form D of the Third 
Schedule of the Rules {a) ; such Declarations do not require an In- 
land Revenue stamp. 

7. Declarations made out of her Majesty's dominions may, in 
cases where it is impracticable to make them before a British 
consular officer, be subscribed before a mayor or other public offit;ial, 
whose signature or official seal must, however, be certified by a 
British consular officer, or by the consul of the respective foreign 
nation in London. 

8. The Declaration, and the Statement on Application, should 
contain the full name, address, and calling of the applicant, and 
should bear the ordinary signature of the person by whom made. 
The trading name under which the business is carried on must 
also in every case be given. 

9. When the trade mark to which an application relates is 
the property of a firm, the Declaration and the Statement should be 
made by one member of the firm, and should be signed by him alone. 

The Declaration should in such a case commence as follows : 

" I of the firm of 

of , * ." * Here insert 

A ad the first words of the third paragraph should be altered from trade or busii- 
" [ am lawfully, &c.," to " My said firm are lawfully, &c." ^^^s. 

The Statement on Application should commence as follows : 

(a) See p. 253, suprd. 

S 



218 



APPENDIX B. 



(( 



I 



of and on behalf of the firm of 



* Here insert 
trade or bu«i- 



of 



ne8«. 



apply that the said firm may be registered as proprietors of 

the followinpf trade mark, &c." 
And the words at the foot of the Statement, " I haye used the said 
trade mark, &c.," should then be altered to, "My said firm have 
used the said trade mark, &c.'* 

10. When the trade mark is the property of a company, the 
Declaration and the Statement should be made by the managing 
director, or by the secretary of the company, and should be signed 
by him alone. The Declaration and Statement on Application in 
such cases should be worded in a manner similar to that set out 
above for a firm, except that the words " Managing Director \ot 
Secretary] of " should be used at the head of the Declaration, and 
the words ** Manaoring Director \or Secretary] of and on behalf of" 
at the head of the Statement, 

11. In filling up the first paragraph of the Declaration the date 
in full of the Statement on Application should be accurately 
quoted ; and the blank spaces of the jurat clause at the foot of the 
Declaration should also be carefully filled up. 

Note. — All alterntions or erasures in the Declaration must be 
initialled by the Antliority before whom the same is declared. 

The Statement on Ax>plication. 
Form A or B, {See Kules, p. 44) {a), 

12. The Statement should be certified as an exhibit to the Decla- 
ration by the authority before whom the latter document is declared. 

13. The name of the person making the Declaration should be 
inserted in the certifying clause at the foot of the Statement, and 
the other blank spaces of this clause should also be carefully filled up. 

14. The statement should give an accurate description of the 
mark, specifying any words, devices, or other things forming a 
conspicuous part of the mark. It should also specify separately for 
each class the description or descriptions of goods in respect of 
which the registration of the mark is applied for. 

15. Ornamental or coloured groundwork, such as plaids or checks, 
cannot be claimed as part of a mark, unless such groundwork be 
included within the mark by some border or lines, which border or 
lines should be referred to in the description of the mark. 

16. Where part of a label or mark consists of words or figures 
which vary with the different goods or qualities of goods to which 
the mark is applied, these variable parts should not be set out in 
the description of the mark, but should be referred to in general 
terms as "printed matter," or as "other words referring to the 
goods to which the mark is applied," in which case these parts may 
appear in the representations in one variety, or the applicant may 
leave these parts of the mark or label blank, describing the blank 

(a) See p. 252, suprA. 
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spaces as " to be filled according to the quality or description of 
the goods with printed matter," or "to be filled with other words, 
referring to the goods to which the mark is applied," as above. 

17. Terms or symbols common to a trade, such as, in the iron 
trade, the words " best," " best, best," " charcosd," " coke," 
" plating," " scrap," and representations of a crown or horse-shoe, 
or, in the wine and spirit trade, representations of vine leaves, grape 
clusters, stars, or diamonds, are not trade marks or parts of trade 
marks within the meaning of the Trade Marks Eegistration Act, 
1875, and must not be shown upon representations of new marks ; 
and where such terms or symbols have been used in combination 
with trade marks before the passing of that Act, they must be 
disclaimed in the Statement on Application as being " terms " or 
" symbols," as the case may be, " common to the trade concerned 
in the goods." 

18. It is not intended to place upon the register under the Trade 
Marks Eegistration Act, 1875, a series of trade marks which differ 
from one another only in respect of indications of quality or 
quantity commonly used in a trade. Protection for the whole of 
such a series of marks will be obtained by the registration of one 
of the series, the description of which mark in the Statement on 
Application should be so worded as to include a reference to the 
common elements in combination with which it is used by the 
applicant. 

For instance, if a manufacturer of iron is in the habit of using 
a number of combinations of a certain device together with a 
crown, a horse-shoe, the words "best," "best, best," "charcoal," 
or any other common indications of quality, he should include 
them in one description by the addition, after the description of the 
device which is private property, of words such as the following : 
" used in combination with a crown, a horse-shoe, a crown and a 
horse-shoe, or other mark, device, or word or words, commonly 
used by the trade to signify quality" (a). 

19. Applications for the registration of trade marks in Class 7 
should only be made in respect of the larger kinds of agricultural 
and horticultural implements and machines and parts of the same ; 
for all the smaller descriptions of metal implements, such as 
gardening, draining, excavating, and mining tools, other than with 
a cutting edge, application should be made in Class 13. 

20. Marks for the under-mentioned goods should be claimed in 
Class 50 : 

Bags, sacks, tarpaulins, rick-cloths, cart-covers, tents, brattice 
cloth. 

Brushes (except artists' brushes) and combs. 

Buttons of all kinds, other than of precious metals or imita- 
tions thereof. 

{a) See In re Barrows, L. E. 6 Ch. D. 363. 

s2 
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Cordage, rope, twine. 

Coopers' wares. 

Drinking flasks, not of precious roetals or imitations thereof. 

Fuel (])atent and artificial). 

Furniture cream, plate i)owder, diamond cement, polishing paste. 

Grindstones, oilstones, hones, emery. 

Hose. 

Knapsacks. 

Preparations for softening leather. 

Rugs (described in the Statement as "not included in 

Class 36"). 
Steam packing. 

Note. — All alterations or erasures in tJie Statement on Appli- 
Cdtlon must he initialled by the Authority before whom tJie 
Declaration is made. 

Tlie Bejyresentations. 

21. The Representations accompanying an application must be 
sent ill dupliratey each Representation of each mark upon a separate 
half sheet of foolscap paper, and with a margin of not less than one 
inch and a half on the left-hand side of the page. The two Repre- 
sentations of each mark must in all cases be exactly similar. 

22. Representations of a larger size than foolscap may be folded, 
but aU such Representations must be moimted on linen. 

23. Representations should be not only of a durable nature, but 
of such a kind as will admit of their being preserved, and bound 
together in volumes, as records of the property of the applicants. 

24. No Representation or part of a Representation supplied for 
the purposes of registration should be in pencil. 

25. The words "Registered," "Copyright," "Entered at Sta- 
tioners' Hall," " To counterfeit this is forgery," will not be regis- 
tered under the Trade Marks Registration Act, 1875, and should, 
therefore, not appear upon the Representations annexed to the 
Application, nor should any reference to such words be made in 
the description of a mark given in the Statement on Application. 

Marks not used before the passing of the Trade Marks 
Registration Act, 1875 {I3th August, 1875). 

26. The definition of a trade mark not used prior to the passing 
of the Trade Marks Registration Act, 1875, is given in the 10th 
section of that Act, as follows : 

" A trade mark consists of one or more of the following essen- 
tial particulars ; that is to say, 

"A name of an individual or firm printed, impressed, or 

woven in some particular and distinctive manner ; or 
" A written signature or copy of a written signature of an 

individual or firm; or 
"A distinctive device, mark, heading, label, or ticket." 
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All marks, therefore, which it is desired to register, and which 
were not used prior to the 13th August, 1875, must include mie 
or more of the above essential particulars. 

The 10th section goes on — **and there maybe added to any 
one or more of the said particulars any letters, words, or figures, 
or combination of letters, words, or figures." 

27. The following devices and words will not be registered as 
new marks or parts of new marks : 

Eepresentations of her Majesty the Queen, or of any member of 
the Eoyal Family, or of foreign sovereigns. 

Koyal or national arms, crests, or mottoes. 

Eepresentations of the Eoyal crown or of national flags. 

Arms of counties, cities, and boroughs in the United Klingdom. 

Prize or exhibition medals. 

The words "trademark," "patent," "warranted," "guaranteed." 

Words implying a guarantee of the special quality of the goods 
to which the mark is applied, such as "best," "pure," 
" genuine," " excellent." 

Notice. — Considerable disappointment and expense arise from 
applications to register as new trade marks, marks which, though 
distinctive in themselves, nearly resemble marks already registered. 
It is desirable, therefore, that persons wishing to adopt new marks 
should, before engraving blocks and circulating impressions of such 
marks among their customers, make a search at the Trade Marks 
Eegistry Ofiice with the view of ascertaining whether their proposed 
mark is already registered, or whether, from its being calculated 
to deceive by a resemblance to other marks already in use, it would 
be refused registration under the 6th section of the Trade Marks 
Eegistration Act, 1875 (38 & 39 Vict. cap. 91). The fee for 
inspecting the register is one shilling per quarter of an hour. 

Persons resident in the country may cause a search to be made 
for them at the Trade Marks Eegistry Office, as to any trade mark, 
or proposed trade mark, by forwarding to the Office a copy of the 
mark, accompanied by a Post-office order for the fee of one shilling, 
and a statement of the class or classes of goods to which the 
mark is applied. 

Pees. 

28. Pees will not be received in cash. They may be paid by a 
Post-office order payable to H. Eeader Lack, at the General Post- 
office, London, and crossed ; or, if they exceed fiNQ pounds, may be 
paid by a cheque drawn to the "Eegistrar of Trade Marks, or 
Bearer," and crossed "Bank of England." 

29. The following are extracts from the Schedule of Pees 
annexed to the Eules under the Trade Marks Eegistration Acts, 
1875-77 : 

(i.) On application to register one trade mark for £ s. d. 
one or more articles included in one class - 1 
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£ 8. d. 
(ii.) On application to register more than one 
trade mark for one or more articles included in 
one class, for each additional trade mark after the 

first 10 

(iiL) On application to register a trade mark in 
respect of goods in different classes, for every class 
after the first to which such trade mark is extended, 
an additional fee of- - - -020 

fiv.) For registration of one trade mark - - 1 

[v.) Where the same person is registered at the same 
time for more than one trade mark, for registration 
of each additional mark after the first - - 10 

(yi.) Where the same person is registered at the same 
time for the same trade mark in respect of goods in 
diflFerent classes, for the registration of one mark in 
each class after the first an additional fee of -020 

The fees referred to in the above paragraphs, iv., v., and vi., 
viz., the fees for final reffistration, as distinct from the fees payable 
on application, should not be paid at the time of making the appli- 
cation. Notice will be sent when the fees for registration are 
required. 

30. Each application should be accompanied by a memorandum 
upon paper of foolscap size (to which the Post-office order or 
cheque should be fastened), setting forth the name, address, and 
business of the applicant, and the amount of fees remitted; for 
example, — Messrs, John Jones ^ Co,, 

Moon Street, 

Birmingham, 

Chemists. 
Fees on Application, 

£ 8. d. 
One trade mark in Class 4- - - • -100 

or 
Two trade marks in Class 4- - - - -110 

or 
Twenty trade marks in Class 47 - - - - 10 10 

or 
One trade mark in Classes 5, 6, and 7 ■ - - 1 4 

or 
Two trade marks, both to be registered in Classes 

5, 6, and 7 118 

or 
Two trade marks, one to be registered in Class 12, 

the other in Class 13 - - - - 2 

An application wiU not be attended to imless it be accompanied 
by the proper fees. 
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Advertisements in the Trade Marks Journal. 

31. A wood-block or electrotype must be furnished for each 
mark in each class (except in the case of cotton marks, classes 23, 
24, 25), even though the mark consists only of a word or of words. 

32. Great inconvenience and delay arise from neglect of the re- 
quirement that the wood-blocks or electrotypes furnished must 
correspond exactly with the representations annexed to the 
application, one of which latter is returned for the guidance of the 
applicant along with the instructions for advertisement. The blocks 
must also afford distinct impressions of the marks. Worn, battered, 
or mutilated blocks cannot be accepted. 

33. The blocks and electrotypes need not be larger than is 
required to show the mark in a distinct manner ; and, provided the 
mark is clearly represented, it is not nec-essary that it should be on 
a block two inches square. 

The largest space available for the representation of any single 
mark is eight and a haK inches broad by ten inches deep. 

When a block or electrotype exceeds two inches in depth, a 
charge for additional space is maHe, at the rate of two shillings 
and sixpence for every inch or part of an inch beyond the two inches. 

No block should exceed two inches in breadth, unless a larger 
size is necessary in order to show the mark distinctly. 

34. The number given by the registrar should not be cut on the 
face of the block or electrotype, but should only be marked upon the 
side in such a manner as to secure its identification. 

A description of the manner in which the mark is applied 
should not be cut upon the block. 

35. All blocks or electrotypes should be sent to the office of 
the registrar, together with the papers marked " Form 2" (a), and 
with the copy of the Bepresentation sent for the guidance of the appli- 
cant in preparing the blocks. 

It would greatly facilitate the compilation of the Trade Ma/rks 
Journal if each applicant would afiix an impression of the mark from 
the block, as cut for the Journal, to the " Form 2," before forwarding 
it to the Trade Marks Kegistry Ofiice. 

Oppositions. 

36. Any person who claims as his own, or as part of his own, a 
trade mark for which application has been made by another person, 
should, on seeing such application advertised in the Trade Marks 
Journal, send to the registrar a notice (in duplicate) of opposition 
under Kule 16, setting out the particulars indicated in the form 
given below. 

A separate notice of opposition is necessary in respect of each 
trade mark opposed. 

(a) Form 2 is a form filled up at the Begistry Office with the particulars 
intended to be inserted in the advertisement of a mark, and issued to the 
applicant for registration, by whom it has to be initialled and returned to 
the Office, toge&er with the block or electrotype properly prepared. 
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Each notice of opposition should be accompanied by the pre- 
acribed fee, viz., £2. 

Ujioii receipt of a notice of opposition, the registrar suspends the 
rejristnition of the trade mark in question, and transmits one copy 
of the notice to the applicant, who is required within three weeks 
to (It'Iiver a counter statement {in duplicate) of the grounds on 
which he relies for his application. 

A separate counter statement is necessary in respect of eacJi 
trade mark opposed. 

Upon delivery of the counter statement, the registrar requires 
the opponent to give security for such costs as may be awarded in 
respect of the opposition ; and the applicant is afforded an oppor- 
tunity of objecting to the solvency of the security. 

If no ol)jection is made to the security given, the registrar 
requires the opponent, within a period of six weeks, to take the 
necessary steps to bring the matters in dispute before the Chancery 
Division of the High Court of Justice, and to give him notice that 
such steps have been taken. 

37. The manner in which the opponent should give the registrar 
notice that an opposition matter has been didy brought before the 
Court is by delivering at the Trade Marks Registry Office a copy of 
the notice of motion or of the summons wliich has been, within the 
six weeks referred to above, served upon the applicant, which copy 
of notice of motion or of summons must bear an indorsement of 
service, signed by the opponent's solicitor. 

38. The registrar is empowered under Eule 45, on receiving a 
notice from the parties in an opposition matter that they wish to 
have a finding from him on certain matters of fact before taking the 
opinion of the Coiu't on certain questions of law, and on payment of 
II. each by the parties, to examine the facts alleged in the presence 
of both parties or their agents, and to state a case on which to obtain 
the opinion of the Court. 

39. The following forms indicate the particulars which the 
registrar reqiures to be furnished in the case of oppositions under 
Rule 16: 

Fojnn of Notice of Opposition. 

Trade Marks Registration Act, 1875. 

In the Matter of an Application, No. 
by of 

To the Registrar of Trade Marks. 

I, , of , hereby give notice that I oppose 

the registration of the trade mark advertised under the above 
number for Class , in the Trade Marks Jourval of the 

day of 187 , No. , page 

The grounds of opposition are as follows : 
(To he dated and signed by the opponent or his solicitor.) 
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Form of Oounter Statement, 
Trade Marks Kegistration Act, 1875. 

In the Matter of an Application, No. , 

and of the opposition thereto, No. 
To the Kegistrar of Trade Marks. 

Li reply to the notice of opposition in this matter by 

of , I give notice by way of 

counter statement that I rely for my application on the following 
grounds : 

{To be dated and signed by the applicant or his solicitor,) 

Form of Bond. 

The following is suggested as a Form of Bond such as the 
registrar would be able to accept from persons opposing applica- 
tions, and who have been required to give security lor costs : 

Trade Marks Registration Act, 1875. 

In the Matter of an Application, No. , 

and of the opposition thereto, No. 

Know all men by these presents that we of 

and of 

are jointly and severally held and firmly bound to Henry 
Reader Lack the Registrar of Trade Marks in the penal sum 
of pounds of good and lawful money of Great 

Britain to be paid to the said Henry Reader Lack or to other the 
Registrar of Trade Marks for the time being for which payment to 
be well and faithfully made we bind ourselves and each of us our 
and each of our heirs executors and administrators firmly by these 
presents Sealed with our seals. 

Dated this day of 18 . 

Whereas pursuant to the provisions of the Trade Marks Registra- 
tion Act 1875 and the General Rules made thereunder by the 
Lord Chancellor an application (No. ) has been made by 

of to the 

Registrar of Trade Marks for the registration of a certain trade mark 
in such application particularly described And whereas the above- 
bounden have delivered a notice of opposition 

to such registration and the said have sent to 

the said registrar a counter statement of the grounds on which they 
rely for their application And whereas the said registrar pursuant 
to the said General Rules hath required the said 
to enter into the above-written obligation (subject to the condition 
hereinafter contained) as security for such costs as may be awarded 
in respect of such opposition. 

Now the condition of the above -written obligation is such that if 
the said or either of them their or either of 
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their heirs executors or administrators do and shall well and truly 
pay or cause to be paid to all such costs as the 

High Court of Justice shall think fit to award to the said 

in respect of the said opposition 
then the above-written obligation is to be void or else to remain in 
full force and virtue. 

Signed sealed and delivered by the above- 
bounden and 

in the presence of 



} 



Notice to have Case stated by Registrar wnder Mule 45. 

In the Matter of the Opposition, No. to the Application, 

No. 

Sir, 

Notice is hereby given that I , the 

opponent in this matter, and I , the applicant, are 

unable to agree upon the facts on which the opinion of the Court 
is to be taken in pursuance of Kule 44, and that we request you 
to fix a day on which we can attend before you and obtain your 
finding on the matters of fact to be submitted to the Court as 
settled. 

(To he dated and signed by tlie parties or their solicitors,) 

To the Registrar of Trade Marks, 
Trade Marks Registry Office, 

4, Quality Court, Chancery Lane, 

London, W.C. 



The Manchester Branch op the Trade Marks 

Registry Office. 

40. For the convenience of merchants and manufacturers 
engaged in the cotton trade, a Branch of the Trade Marks Registry 
Office was opened at 48, Royal Exchange, Manchester, on the 24th 
October, 1876. 

Mr. Joseph Fry has been appointed by the Commissioners of 
Patents as keeper of the Manchester Office. 

• 41. The following gentlemen have been appointed by the Com- 
missioners of Patents to form the Committee of Experts nnder 
Rule 59 of the Rules under the Trade Marks Registration Acts : 

Edmund Ashworth, Esq., President of the Chamber of 
Commerce, Manchester. 
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John Cheetham, Esq., Vice-President of the Chamber of 
Commerce, Manchester. 

A. Bemus, Esq. 
Chas. S. Carlisle, Esq. 
James Chapman, Esq. 
W. F. Danson, Esq. 

B. Davies, Esq. 
George R Davies, Esq. 
S. A. Fulda, Esq. 

P. Goldschmidt, Esq. 

C. P. Henderson, jun., Esq. 
A. J. Hunter, Esq. 

H. J. Leppoc, Esq. 

G. Lord, Esq. 

J. W. D. Mather, Esq. 

E. Crompton Potter, Esq. 

E. Eeiss, Esq. 

S. P. Schilizzi, Esq. 

H. M. Steinthal, Esq. 

E. H. Sykes, Esq. 

A. Wallace, Esq. 

42. The following Kules have been issued, under date the 26th 
February, 1877, with respect to the advertisement and time of 
registration of trade marks in Classes 23, 24, and 25 : 

(1.) As soon as may be after the receipt of an application, made Advertise- 
as. provided by the Trade Marks Rules, for the registration of a ment of cotton 
mark in Classes 23, 24, 25 aforesaid, or in any one or more of such °^«^^' 
classes, the registrar shall insert in the officifd paper an advertise- 
ment of such application, showing the name and address of the 
applicant, the class in which he applies, the number given to the 
mark by the registrar, the places in London and Manchester 
respectively where a specimen of such mark is deposited for 
exhibition, and distinguishing whether the mark has or has not 
been used prior to the thirteenth day of August one thousand 
eight hundred and seventy-five. 

(2.) On the expiration of three weeks from the date of the first Time of regis- 
appearance of the advertisement of a mark in Classes 23, 24, 25, tration of 
or in any one or more of such classes in the official paper, the cotton marks, 
registrar may, if he is satisfied that the applicant is entitled to 
registration, register such mark in respect of the description of 
goods for which he may be entitled to be registered, and the 
applicant as the proprietor thereof ,on payment of the prescribed fee. 

43. Pending the conclusion of the labours of the Manchester 
Committee of Experts in regard to old cotton trade marks, and 
with the object of sparing to the inventors of neio cotton marks — , 
that is to say, marks designed since the 13th August, 1875 and 
intended to be applied to goods in classes 23, 24, or 25 — ^the 
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expense of making formal application to the Registrar's Office in 
London for marks which it may be subsequently found are not 
entitled to registration, the Commissioners of Patents have given 
their c()n5>ent to the following arrangement :— 

Persons havinj? desii^ns for Jieic cotton marks shall be allowed 
to deposit at the Manchester branch duplicate copies of such marks 
lifuler coiner, to remain unopened imtil the Committee of Experts 
shall have completed the examination of old trade marks applied for 
in the cotton classes. 

Each of the two copies of each mark deposited should be mounted 
upon a sej)aratc half sheet of foolscap paper. 

Every packet containing such designs should be sealed and 
addressed to 

The Keeper, 

Trade Marks Registry Office, 
(Manchester Branch) 
48, Royal Exchange, 
Manchester. 

Tlie name and address of the depositor, and the words " Designs 
for New Cotton Trade Marks," should be written conspicuously 
upon the packet. 

It will nevertheless be open to inventors of new cotton marks, if 
they prefer it, to make formal application for the registration of 
such marks to the Registrar's Office in London, but such applica- 
tion must in every case be accompanied by the proper fees. 

Applications foe Cotton Mabks. 

44. The statement on application for the registration of trade 
marks in the cotton classes (classes 23, 24 and 25), may be pre- 
pared according to a form which differs slightly from the Forms' A 
and B as given in the Third Schedule to the Rules, and which 
requires no description of the marks. 

The following is an example : — 

Form B (a), 

I, John Jo?i€Sy of and on behalf of the firm of John Jones ^ 
Co., 0/55, Moon Street, in the City of Manchester, Merchants, 
apply that the said firm may be registered as proprietors of the 
following trade marks, which are represented respectively on the 
several papers annexed hereto ; that is to say, — 

No. 1, on papers " 1 ;** 

No. 2, on papers " 2 ;" 

No. 3, on papers " 3." 

I desire that the said trade marks may be registered in respect of 
the description of goods following ; that is to say, 

* (a) Almost all applications being made in respect of more marks than 
one, Form A, which would be for one mark only, has not been printed. 
See Form A in Third Schedule. 
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As to No. 1, in respect of the following goods contained in Class 
23 — ^namely, cotton yam [or cotton thread.] 

As to No. 2, in respect of the following goods contained in Class 
24 — namely, cotton piece goods. 

As to No. 3, in respect of the following goods contained in Class 
25 — ^namely, cotton goods not included in Classes 23, 24, or 38. 

The said firm have used the said trade marks respectively in respect 
of the goods for which I desire them to be registered for the several re- 
spective periods, before the date of this statement, as hereinafter 
respectively set out ; that is to say. 

No. 1, for 3 months ; 
No. 2, for 1 month ; 
No. 3, for 2 weeks. 
The day of , 187 . 

(Signed) John Jones. 

When an application is prepared according to the above example, 
each of the two representations of each mark should, for the pur- 
poses of identification, hear the signature of the applicant. 

The statutory declaration accompanying an application prepared 
according to the above example, should run as follows : — 

FOEM C. 

I, John Jones J one of the firm of John Jones ^ Co., of 55, 
Moon Street, in the City of Manchester, Merchants, do hereby 
solemnly and sincerely declare, to the best of my knowledge and 
belief, as follows : 

(1.) The statement signed by me, and dated the day 

of 187 , and marked with the letter "B," and 

shown to me at the time of making this declaration, is 
true: 
(2.) The representations of the trade marks in such statement 
referred to are correct representations of the trade marks 
for the registration of which I apply : 
(3.) My said firm are lawfully entitled to the use of the said 

trade marks : 
(4.) And I make, &c. 

Declared at "j 

m . "^^"^ \ (Signed) John Jones. 

Before me, ) 

45. Borders are not recognized as distinctive parts of trade 
marks or labels in the cotton classes ; it is necessary', therefore, 
wlien any border appears in connexion with a proposed new cotton 
trade marif, that the following note (signed by the appLcant) 
should be written upon the face or back of each of the papers to 
which the representations of the mark are affixed : — 
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* Here enter 
number or 
other means 
of identifj'ing 
trade mark 
on register. 



*' The border of this mark is not in itself claimed as the property 
of the applicant." 

Certificates of Eefusal. 

46. Owners desirous of obtaining the registrar's certificate of 
refusal under section 2 of the Trade Marks Begistration Amend- 
ment Act, 1876, should forward a written application for the 
same to 

The Registrar, 

Trade Marks Registry Office, 
4, Quality Court, 

Chancery Lane, London, W.C. 

The letter of application should be accompanied by two unmounted 
copies of each mark for which a certificate is required, and the 
rej^istrar's number (or numbers) should be quoted. 

A post ofiice order (made payable to H. Reader Lack, at the 
General Post Ofiice, London, and crossed) should be forwarded in 
payment of the proper fees, which are calculated at the rate of £1 
for the first mark refused, and 10*. for each subsequent mark for 
which a certificate is required for the same owner at the same time. 

When the certificate required relates to a mark placed by the 
Manchester Committee of Experts in the second class of cotton 
marks, the number given to the mark at the Manchester branch 
ofiice should be quoted in the letter of application. 

Certificates of refusal relating to marks placed in the second 
class of cotton marks will be in due course advertised in the Traclfi 
Marks Journal (a), 

ASSIGNMEITT of REGISTERED MaHKS. 

47. If the assignee resides within the United Kingdom the deed 
of assignment or a certified copy of such deed should be sent to or 
left at the Trade Marks Registry Oflfice, and application should 
at the same time be made by the assignee to be registered as 
proprietor. 

The following form gives the particulars the registrar requires : 

For 771 of Application hy Assignee of registered Trade Mark 
applying to he registered as Proprietor, 

(A) Trade Mark No.* , Class 

Advertised Trade Marks Joumaly No. p. 

Name of owner 

Firm 

Place of business 
I, the undersigned A. B. of , in the county 

(a) See form of certificate of refusal, p. 269, infrdb. 
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of , carrying on business at 

in the county of , t > apply to be f Here state 

registered as proprietor of the trade mark above mentioned in sue- calling, 
cession to the said 

The said , by deed dated the day 

of 18 , and made between 

assigned to me the said the said trade 

mark, together with the goodwill of the business concerned in the 
goods with respect to which the said trade mark is registered. 
The day of , 18 . 

(Signed) A, B, 

This form of application should be verified by a Declaration as in 
Form C given in the Third Schedule to the Rules (a), substituting 
for paragraphs (2) and (3) in that form the words, " And I am 
lawfully entitled to the goodwill of the business concetned in the 
goods with respect to which the trade mark referred to in the said 
statement marked with the letter " A " is registered. And I make, 
&c" 

The Application Form and the Declaration should be accompanied 
by the fee for registering a subsequent proprietor, as prescribed in 
the Second Schedule to the Rules imder the Trade Marks Registra- 
tion Acts, 1875-7, item 8 {h). 

Rectification of Registeb. 

48. Where an order of court has been obtained to rectify the 
register, the person interested or his agent should send the Regis- 
trar an office copy of the order or of the material part thereof, with 
a Post Office Order for the amount of IO5. 

The following is suggested as a convenient form: — 

To the Registrar of Trade Marks. 
Sir, Mark No. 

Enclosed is an office copy of an order of court to rectify the 
entry of the Trade Mark No. on the Register of Trade Marks 

as to the particulars in the said order specified, together with a Post 
Office Order for IO5., the fee prescribed by the Second Schedule to 
the Rules published under the Trade Marks Registration Acts, 
1875-7. (Signed) John Jones, 

Notice. 

49. Copies of the Rules under the Trade Marks Registration Acts, 
1875-7, and of each number of the Trade Marks Journal, may be 
obtained, on payment of a shilling for each copy, of the following 
publishers : 

Knight and Co., 90, Fleet Street ; 
Stevens and Sons, 1L9, Chancery Lane ; 

(a) See p. 263, auprdb. 
(6) See p. 261, suprd. 
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E. Stanford, 55, Charing Cross ; 
.Shaw and Sons, Fetter Lane ; 
Butterworths, 7, Fleet Street ; 
G. Downing, 8, Quality Court, Chancery Lane ; 
Triibner and Co., 57 and 59, Ludgate Hill ; 
Watcrlow and Sons, Limited, 25, 26 & 27, Great Winchester 
Street ; 60 and 61, London Wall ; and 49, Parliament 
Street ; 
J. M. Johnson and Sons, Limited, 3, Castle Street, 

Holbom, and 66, Hatton Garden ; 
Palmer and llowe, 1, 3, and 5, Bond Street, Manchester; 
Alex. Thorn, 87 and 88, Abbey Street, Dublin; 
A. and C. Black, Edinburgh. 
Copies will also be sent by post by any of the above publishers 
on a prepaid application, containing the name and address of the 
sender, and accompanied w^ith a Post-office order for the amount 
due in respect of the copies required. 

Printed Forms of Declaration and of Statement on Application, 
for the use of persons wishing to register trade marks, are 
not sold at the Begistry Office, but they may be obtained from 
several of the firms named above. 

Trade Marks Registry Office, H. Reader Lack, 

4, Quality Court, Eegistrar. 

Chancery Lane, London, W.C. 
IWi Fehruarij, 1878. 



FORMS IN USE IN RESPECT OF TRADE MARKS. 
Trade Marks Registration Acts, 1875-6-7. 

FoBM OF Notification of Registeation of a Trade Maek. 

Trade Marks Registry Office, London. 
Sir, — I have to inform you that, pursuant to Rule 21 under the 
Trade Marks Registration Act, 1875, the trade mark applied for 
by you in Application No. , and duly 

advertised in No. of the Trade Marks Journal, has 

been registered in your name in Class 

I am. Sir, your obedient servant, 

H. Reader Lack, Registrar. 



Form of Certificate of Registration of a Trade Mark. 

Trade Marks Registration Acts, 1875-6. 
38 & 39 Vict. c. 91, s. 8, and 39 & 40 Vict. c. 33. 
Certificate. In the matter of an application to 

register 

Trade Mark in class 
T, HENRY READER LACK, Clerk to the Commissioners of 
Patents, Registrar of Trade Marks, hereby certify that 
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of is entered on the register of trade marks as pro- 

prietor of a trade mark for 

in class for the registration of which mark application 

was made on the day of 18 . 

The user claimed for the said mark is 
before the day of 18 . 

A representation of the said mark, advertised in the Trade 
Ma ks Journal, is annexed hereto. 

Witness my hand and seal this day of 18 . 

Trade Marks Eegistry Office, London. 



Form of Cebtifioate of Eefusal to Eegisteb a Trade Mark. 

Trade Marks Eegistration Acts, 1875-6. 
38 & 39 Vict, a 91, and 39 & 40 Vict. c. 33. 
Certificate of EefiisaL 

I, HENEY EEADEE LACK, Clerk to the Commissioners of 
Patents and Eegistrar of Trade Marks, hereby certify that on 
the day of , 18 , of 

duly applied to register the trade mark of which a representation 
is annexed, stating that the said trade mark had been in use as a 
trade mark before the 13th day of August, 1875 ; and that such 
application has been refused. 

Witness my hand and seal this day of 18 , 

Trade Marks Eegistry Office. 



IN^STEUCTIONS TO PEESONS APPLYING FOE THE 
EEGISTEATION OF TEADE MAEKS FOE COTTON 
YAEN AND THEEAD IN CLASS 23 (a). 

I. All applications should be addressed, prepaid, to 

The Eegistrar, 

Trade Mjarks Eegistry Office, 

4, Quality Court, London, W.C. 
Agents and other persons who may be interested in several ap- 
plications should note that communications relating to different 
applications must be made in separate letters. 

(a) These special Instractions and the forms on pp. 273 — 5 are applicable 
to old cotton marks, and are forwarded from the Kegistry Office to applicants 
for the registration of snch marks, after their applications have been considered 
by the Committee of Experts, at Manchester. It will be seen that much 
of the matter contained in the Greneral Instractions is embodied in these. 
The same InstructionB are made applicable to Class 25, by the substitution 
of " Class 25 " for '' Class 23," pctsHm, and the elision of the words in the 
heading ''for Cotton Tarn and Thread.'* See, too, note on page 271. With 
respect to Class 24, special Instructions will probably be issued when the 
Committee of Experts have completed their labours with regard to that class. 
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Persons acting as agents should write their name and address on 
the back of the application papers. 

II. The papers necessary for the preparation of an application to 
the Trade SLirks Registry Office in London are : 

1. The statutory Declaration. 

2. The Statement on Application. 

3. Two Eepresentations of each trade mark. 

Specimens of the Declaration and Statement (a) are sent with these 
Instructions to all applicants whose cotton marks in Glass 23 have 
been pronounced by the Manchester Committee of Experts to be 
trade marks within the meaning of the Trade Marks Registration^ 
Act, 1875. 

The two representations of each trade mark should be the same 
which are received tcith these Instructions. 

III. The Declaration must be made before a justice of the peace 
or before a commissioner for administering oaths. If made before 
a commissioner it should bear a %8. 6cf. Inland Bevenue impressed 
stamp. 

Declarations made out of the United Kingdom are not made under 
the authority of the Act 5 & 6 Will. IV. cap. 62, and, therefore, 
should not conclude with the statutory termination beginning " And 
I make, &c.," but should be made strictly in accordance with Form 
D of the Third Schedule of the Rules under the Trade Marks 
Registration Acts, 1875-6; such declarations do not require an 
Inland Revenue stamp. 

Declarations made out of her Majesty's dominions may, in cases 
where it is impracticable to make them before a British consular 
officer, be subscribed before a mayor or other public official, whose 
signature or official seal must, however, be certified by a British 
consular officer, or by the consul of the respective foreign nation in 
London. 

In filling up the first paragraph of the Declaration, the date in 
full of the Statement on Application should be accurately quoted. 

The blank spaces of the jurat clause at the foot of the Declaration 
should also be carefully filled up. 

IV. The Statement on Application should be certified as an exhibit 
to the Declaration by the authority before whom the latter document 
is declared. 

The name of the person making the Declaration should be inserted 
in the certifying clause at the foot of the Statement, and the other 
blank spaces of this clause should also be carefully filled up. 

V. Special attention should also be paid to the foUoi^g points 
in connexion with the Declaration and the Statement on Application: 

1 . Both papers should commence with the name, address, and 
calling of the applicant. 

2. When the trade marks to which an application relates are the 

(a) See infra, p. 274. 
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property of a /rwi, the Declaration and the Statement should be 
made by one member of the firm, and should be signed by him 
alone. 

The Declaration should in such a case commence as follows : 

" I , of the firm of 

of » ♦ Here Insert 

and the first words of the third paragraph should be altered from trade or btted- 
" I am lawfully, &c,," to ** My said firm are lawfully, &c." nees. 

The Statement on Application should commence as follows : 
" I of and on behalf of the firm of 

of , t t Here insert 

apply that the said firm may be registered as proprietors of the trade or bud- 
following trade marks, &c.," ^^^ 
and the words at the foot of the Statement, " I have used the said 
trade marks, Sw;.," should then be altered to " My said firm have 
used the said trade marks, &c." 

3. When the trade marks are the property of a company, the 
Declaration and the Statement should be madp by the managing 
director or by the secretary of the company, and should be signed 
by him alone. The Declaration and Statement on Application in such 
cases should be worded in a manner similar to that set out above 
for a firm, except that the words "Managing Director [or Secretary] 
of " should be used at the head of the Declaration, and the words 
" Managing Director [or Secretary] of and on behalf of" at the 
head of the Statement. 

4. The following specification of goods for Class 23 will be ac- 
cepted by the registrar in the Statement on Application : 

Class 23. " Cotton Yam and Thread," or " Sewing Thread" {a). 

VL No description of the marks should be given in the Statement 
on Application beyond a reference to the representations; but in 
cases where a mark consists partly of what is private property and 
partly of what is commonly used in the cotton trade, a note, signed 
by the applicant, should be written upon each of the two papers 
bearing the representations of the mark (or upon the back of the 
same), setting forth distinctly what portion of the mark is common 
to the trade. 

VII. The words " Eegistered," "Copyright," "Entered at 
Stationers' HaU," "To counterfeit this is forgery," will not be 
placed upon tha register under the Trade Marks Registration Act, 
1875, and should therefore be struck out of the two representations 
of each mark annexed to the Statement on Application, whenever 
they occur. 

VIII. Fees will not be received in cash. They may be paid by 
a Post-office order, made payable to H. Header Lack, at the General 
Post-office, London, and crossed; or, if they exceed five pounds, may 

(a) For Claas 25 substitute : — Class 26. " Cotton goods not included in 
Classes 23, 24, or 38." 
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be paid by a cheque drawn to the " Eegistrar of Trade Marks, or 
Bearer,'* and crossed '* Bank of England.'* 

The following are extracts from the Schedule of Fees annexed to 
the Rules under the Trade Marks Begistration Acts, 1875-6 : 

1. On application to register one trade mark for one £ a. d. 

or more articles included in one class - - 1 

2. On application to register more than one trade 

mark for one or more articles included in one 
dass, for each additional trade mark after the 

first 10 

8. For registration of one trade mark - - - 1 
4. Where the same person is registered at the same 
time for more than one trade mark, for 
registration of each additional mark after the 

first 10 

The fees referred to in the above paragraphs (3) and (4), viz., the 
fees for final registration^ as distinct from the fees payable on 
application, should not be paid at the time of making the appli- 
cation. 

Each application should be accompanied by a memorandum, 
upon paper of foolscap size (to which the Post-office order or cheque 
should be pinned), setting forth the name of the applicant and the 
amount of fees remitted ; for example — 

Messrs. John Jones ^ Co, 

* Here quote Fees on Application, No. .* £ s, d. 

lZ^'"pr^ One trade mark in Class 23 • - - -10 

by Bi^^istrar. ^^ 

Two trade marks in Class 23 - - - - 1 10 

or 
Twenty trade marks in Glass 23 - - - -10 10 

Trade Marks Eegistiy Office, H. Kejldeb Lace, 

4, Quality Court, Eegistrar. 

Chancery Lane, 
London, W.C. 

1st August, 1877. 
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FOEMS IN USE IN EESPECT OF COTTON MARKS. 

Trade Marks Kegistration Acts, 1875-6-7. 



Notices to Applicants for Registration. 

Form A. 

Notice that a Mark has been passed for Begistration by the 

Committee of Experts. 

Trade Marks Registry Office, 

4, Quality Court, Chancery Lane, 

London, W.C, 

1877. 



I have to inform you that the Committee of Experts 
appointed by the Commissioners of Patents under Rule 59 of the 
Rules published in pursuance of the Trade Marks Registration Acts, 
1875-6, have placed your mark sent into the Manchester Branch 
of this office, and numbered and claimed in 

Class of the classes mentioned in the First Schedule to the 

Trade Marks Rules, in the first class of cotton marks, consisting of 
those marks which in the opinion of the said committee are trade 
marks within the meaning of the Trade Marks Registration Acts, 
1875-6. 

You are therefore requested, if you desire to take advantage of 
the provisions of the said Acts, to apply to me without delay at this 
office, in pursuance of Rules 5-11, for the registration of your said 

mark 

A paper of Instructions is herewith enclosed. 

I am. 

Your obedient servant, 

H. Reader Lack, 
Registrar. 

A note is usually appended to the effect that, with regard to marks 
having borders, it should be understood that only the centres of such marks 
will be passed as private, borders not being considered distinctive parts of 
marks in the cotton trade. 
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Form 6. 

Notice that a Ma/rk has not been passed for EegistrcUion by 

the Committee of Experts. 

Trade Marks Begistry Office, 

4, Quality Court, Chancery Lane, 

London, W.C. 

1877. 

I have to inform you that the Committee of Experts 
appointed by the Commissioners of Patents under Bule 59 of the 
Bides published in pursuance of the Trade Marks Begistration Acts, 
1875-6, have placed your mark sent into the Manchester Office, 
and numbered 

and claimed in Class of the classes mentioned in the First 

Schedule to the Trade Marks Bules, in the second class of cotton 
marks, consisting of those marks which are not in the opinion of 
the said committee trade marks within the meaning of the Trade 
Marks Begistration Acts, 1875-6. 

Bepreseutations of the said mark under the above No. will 
be retained for future reference at the Trade Marks Begistry Office 
in London, and at the Manchester Office, No. 48, Boysd Exchange. 

A certificate of refusal to register the above mark will be 
furnished by the registrar (under section 2 of 89 & 40 Yict. c. 33) 
at any time you may require such certificate, on your applying for 
same and paying the prescribed fee. 

I am, 

Your obedient servant, 

H. Beader Lack, 
Begistrar. 



Special .Forms issued with the Instructions fob Marks 

PASSED IN the First Class. 

Form B (a). 

Form qf Statement on Application for BeffUtration qf more them one 

Trade Mark in Class 23, 24, or 25. 

♦ Here inaert I^» 

name, address, 

Se t^U^i^ *PPty ^ ^® registered as proprietor of the following trade marks, 
which are represented respectively on the several papers annexed 
hereto and numbered as follows : 

(a) Almost all applications being one mark only, has not been printed, 
made in respect of more marks than Su Form A m Third Schedule, 
one, Form A, which would be for 
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I desire that the said trade marks may be registered in respect of 
the descriptions of goods following : that is to say^ 

AstoNos.* '^HereixiBert 

respectiye 
munbers given 

in respect of the following goods contained in Class : that t^® '^' 

btosay,t +HireiiiBert 

description of 
goods. 

I have nsed the said trade marks respectively, in respect of the 
goods for which I desire them to be registered for the several 
respective periods, before the 18th Angust, 1875, as hereinafter 
respectively set out ; that is to say, 

No4 , years; $ Here insert 

registrar's 
nnmbers and 
length of user. 
§The day of 187 . § Here Insert 

date. 

U II Here insert 



This is the Statement marked- ** B," referred 
to in the Declaration of 
made before me, this day of 

187 . 



FOKM C. 

Ibrm of Declaraiion to accompcmy Statement on Application for Begia' 
tration qfmore than one Trade Mark in Close 23, 24, or 26. 

I, 

of 

do hereby solemnly and sincerely declare, to the best of my know- 
ledge and belief, as follows : 

(1.) The Statement signed by me and dated the 

day of , and marked with the letter " B," 

and shown to me at the time of making this declaration, 

is true : 

(2.) The representations of the trade marks in such Statement 

referred to are correct representations of the trade marks 

for the registration of which the said ^ppiy : 

(3.) I am lawi^y entitled to the use of the said trade marks : 

(4.) And 1 make this declaration conscientiously believing the 

same to be true, and by virtue of the provisions of an 

Act made and passed in the session of Parliament held in 

the fifth and sixth years of the reign of his late Majesty 

King William the Fourth, intituled " An Act to repeial 

T 2 



signature. 



AmsDU B. 



Fm>E 



■ r-'i W M( i«M fatttd fir Setpttrcaitm by 

Tt>k Marts Rnnsti; Office, 

i, QsaLc; Court, Chaaoery Lane, 
LoDdtra, W.C. 
1877. 

If :.* ~:5.-m n?a that tk Committee of Experts 
-.K Ci=.=:»i?7»fts of Pimts Bnda Bole B9 of U>e 
M ^ >.;iu=.-«<:ftlte Tndc Marks Begistration Acts, 
7.^-.^ <-:<:;; B«;k wnt into the Manchester O&ee, 

t Cmm of ib« dassea mendoued in the First 

•■ '.~^r Vk.-ii K:^ ia the aeoMid class of cotton 

■^ .V .v«t =j.-ii »L;i-fc an not in the opinion of 

.e -^Kji i.!7a aiihia the neaiuDg of the Trade 

1 <i-» .t' -.^ sxi satk vader the aboTo No. will 
-.'^ ^.'.^.vx It tbf Tnde Marks Begiati; Office 
; *: -.itf J^fc;^^^-s;<T 03w, Xa. 48, Boyal Exchange. 
r .V 7-..'->^ '-> vez^ft >ke above mark will be 
w :^-=ir».- ^ief snuon » of 39 4 40 Vict, c 33) 
n r.!i R\;.:re s±i-h cenidcate, on jour applying for 
■■t '-^ ;FC 8 cr . bfti fee. 



Be^trar. 



I desire that the said trade maiks may be registered in reipect of 
the deacription* of goods following : that is to say, 
As to Nob.* 



in respect of the following goods contained in Class ; that bar, ^^ 

it to lay.t t B«N InMrt 

deseripUon of 
gonli. 
I have nsod the said trade marks respectively, in respect of the 
goods for which I desire them to be registered for the lereral 
respective periods, before the 18th August, 1875, a* bereinaftei 
reapectivety set out ; that u to say, 
No4 , years. tHmfiMrt 



This is the Statement marked " B," referred 
to in the Declaration of 
made before me, this 



day of 187 . \^' 

" B," referred ^ 
day of I 



Ibrmqflkelaratumtoaccimipanv SlaUmentMAp^ieeUoiifirStfif 
traiion qf more tkm OM Trade Mori at Clm SB, 2i, er H- 



do hereby solemnly and sincerely declare, u the heit of "if *""*■ 
ledge and belief, as fdlows ; 
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an Act of the present session of Parliament, intituled 
* An Act for the mare effectual abolition of oaths and 
affirmations taken and made in varions departments of 
the State, and to substitute declarations in lieu thereof, 
and for the more entire suppression of voluntary and 
extra-judicial oaths and afUdavits, and to make other 
provisions for the abolition of unnecessary oaths.' " 

Declared at 

this day of 

187 

Before me 



N.B. — As the Bules have already been altered once, and the 
Instructions more frequently, it will be well for intending applicants 
for registration to ascertain whether any further modifications have 
been introduced into the Bules and Instructions as printed here. 
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STATUTOKY ENACTMENTS WITH EESPECT TO MAEKS 

ON GOODS, &a 

The Meechandtse Mabks Act, 1862. 

25 & 26 Vict. c. 88 {a). 

An Act to amend the Law relaiing to the Fraudulent Marking of Merchandise, 

[1th Augmty 1862.] 

Whereas it is expedient to amend the laws relating to the fraudulent 
marking of merchandise, and to the sale of merchandise falsely marked for 
the purpose of fraud : Be it therefore enacted by the Queen's most excel- 
lent Majesty, by and with the adrice and consent of the Lords spiritual and 
temporal, and Conunons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

1. In the construction of this Act, the word "person" shall include any 
person, whether a subject of her Majesty or not, and any body corporate, 
or body of the like nature, whether constituted according to the law of this 
country or of any of her Majesty's colonies or dominions, or according to 
the law of any foreign country, and also any company, association, or society 
of persons, whether the members thereof be subjects of her Majesty or not, 
or some of such persons subjects of her Majesty, and some of them not, 
and whether such body corporate, body of the like nature, company, associa- 
tion, or society, be established or carry on business within her Majesty's 
dominions or elsewhere, or partly within her Majesty's dominions, and 
partly elsewhere; the word "mark" shall include any name, signature, 
word, letter, device, emblem, figure, sign, seal, stamp, diagram, label, ticket, 
or other mark of any other description ; and the expression " trade mark " 
shall include any and every such name, signature, word, letter, device, 
emblem, figure, sign, seal, stamp, diagram, label, ticket, or other mark as 
aforesaid, lawfully used by any person to denote any chattel, or (in Scotland) 
any article of trade, manufacture, or merchandise, to be an article or thing of 

(a) It is not against the policy of the Act to be compromised : Fisher v. 
law for proceecUngs taken under this Apollinaris Co., L. K. 10 Oh. 297. 
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the manufacture, workmanship, production, or merchandise of sucli person, 
or to be an article or thing of any peculiar or particular description inade or 
sold by such person, and shall also include any name, signature, word, letter, 
number, figure, mark, or sign, which in pursuance of any statute or statutes 
for the time being in foroe relating to registered designs (a) is to be put or 
placed upon or attached to any chattel or article during the existence or 
continuance of any copyright or other sole right acquired under the provi- 
sions of such statutes, or any of them (6) ; the word " misdemeanor" shall 
include crime and offence in Scotland ; and the word '* court" shall include 
any sheriflP or sheriff-substitute in Scotland. 

8. Every person who, with intent to defraud, or to enable another to 
defraud any person, shall forge or counterfeit, or cause or procure to be 
forged or counterfeited any trade mark, or shall apply, or cause or procure 
to be appUed, any trade mark, or any forged or counterfeited trade mark, 
to any chattel or article not being the manufacture, workmanship, produc- 
tion, or merchandise of any person denoted or intended to be denoted by 
such trade mark, or denoted or intended to be denoted by such forged or 
counterfeited trade mark, or not being the manufacture, workmanship, pro* 
duction, or merchandise of any person whose trade mark shall be so forged 
or counterfeited, or shall apply, or cause or procure to be applied, any trade 
mark or any forged or counterfeited trade mark to any chattel or article, not 
being the particular or peculiar description of manufBu^ture, workmanship, 
production, or merchandise, denoted or intended to be denoted by such kade 
mark, or by such forged or counterfeited trade mark, shall be guilty of a 
misdemeanor, and every person so committing a misdemeanor shall also for- 
feit to her Majesty every chattel and article belonging to such person, to 
which he shall have so unlawfully applied, or caused or procured to be ap- 
plied, any such trade mark or forged or counteifeited trade mark as aforesaid, 
and every instrument in the possession or power of such person, and by 
means of which any such trade mark, or forged or counterfeited trade mark 
as aforesaid, shall have been so applied, and every instrument in the pos- 
session or power of such person for applying any such trade mark or forged 
or counterfeit trade mark as aforesaid, shall be forfeited to her Majesty ; and 
the Court before which any such misdemeanor shall be tried may order such 
forfeited articles as aforesaid to be destroyed or otherwise disposed of, as 
such Court shall think fit. 

3i Every person who, with intent to defraud, or to enable another to 
defraud any person, shall apply or cause or procure to be applied any trade 
mark or any forged or counterfeited trade mark to any cask, bottle, stopper, 
vessel, case, cover, wrapper, band, reel, ticket, label, or other thing in, on, 
or with which any chattel or article shall be intended to be sold, or shall 
be sold or uttered or exposed for sale, or intended for any purpose of trade 
or manufacture, or shall enclose or place any chattel or article, or cause or 

(a) The statutes now in force relating c 73 ; 38 & 39 Vict. c. 93. 
to registered designs are : 5 & 6 Vict. c. (6) As to this definition of '' trade 

100 } 6 & 7 Vict. c. 66 ; 18 & 14 Vict. c. mark," see per Sir J. Bacon, V.-O., in 

104 ; 21 & 22 Vict. c. 70 ; 24 & 25 Vict. Ford v. Foster, L. K.7 Ch. 611. 
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procure any cliattel or article to be enclosed or placed in, upon, under, or 
with any cask, bottle, stopper, vessel, case, cover, wrapper, band, reel, ticket, 
label, or other tiling to which any trade mark shall have been fakely applied, 
or to which any forged or counterfeited trade mark shall have been applied^ 
or shall apply or attach, or cause or procure to be applied or attached to any 
chattel or article, any case, cover, reel, ticket, label, or other thing to which 
any trade mark shall have been falsely applied, or to which any forged or 
counterfeited trade mark shall have been appUed, or shall enclose, place, or 
attach any chattel or article, or cause or procure any chattel or article to be 
enclosed, placed, or attached in, upon, under, with, or to any cask, bottle, 
stopper, vessel, case, cover, wrapper, band, reel, ticket, label, or other thing 
having thereon any trade mark of any other person, shall be guilty of a mis- 
demeanor, and every person so committing a misdemeanor shall ako forfeit 
to her Majesty every such chattel and article, and also every such cask, 
bottle, stopper, vessel, case, cover, wrapper, band, reel, ticket, label, or other 
thing as aforesaid, in the possession or power of such person ; and every 
other similar cask, bottle, stopper, vessel, case, cover, wrapper, band, reel, 
ticket, label, or other thing made to be used in like manner as sibresaid, and 
every instrument in the possession or power of such person, and by means 
of which any such trade mark or forged or counterfeited trade mark as 
aforesaid shall have been applied; and also every instrument in the pos- 
session or power of such person for applying any such trade mark or forged 
or counterfeit trade mark as aforesaid, shall oe forfeited to her Majesty; 
and the Court before which any such misdemeanor shall be tried may order 
such forfeited articles as aforesaid to be destroyed or otherwise disposed 
of as such Court shall tliink fit. 

4. Every person who, after the 31st day of December one thousand eight 
hundred and sixty-three, shall sell, utter, or expose either for sale or for any 
purpose of trade or manufacture, or cause or procure to be sold, uttered, or 
exposed for sale or other purpose as aforesaid, any chattel or article, together 
with any forged or counterfeited trade mark, which he shall know to be forged 
or counterfeited, or together with the trade mark of any other person applied 
or used falsely or wrongfully or without lawful authority or excuse, knowing 
such trade mark of another person to have been so applied or used as afore- 
said, and that whether any such trade mark or forged or counterfeited trade 
mark as aforesaid, together with which any such chattel or article shall be 
sold, uttered, or exposed for sale or other purpose as aforesaid, shall be in, 
upon, about, or with such chattel or article, or in, upon, about, or with any 
cask, bottle, stopper, vessel, case, cover, wrapper, band, reel, ticket, label, or 
other thing in, upon, about, or with which such chattel or article shall be so 
sold or uttered or exposed for sale or other purpose as aforesaid, shall for 
every such offence forfeit and pay to her Majesty a sum of money equal to 
the value of the chattel or article so sold, uttered, offered, or exposed for sale 
or other purpose as aforesaid, and a further sum not exceeding five pounds 
and not less than ten shillings. 

5. Every addition to and every alteration of, and also every imitation of 
any trade mark which shall be made, applied, or used, with int<:nt to defraud, 
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or to enable any other person to defraud, or wbich shall cause a trade mark 
with such alteration or addition, or shall cause such imitation of a trade 
mark to resemble any genuine trade mark, so or in such manner as to be 
calculated or likely to deceive, shall be and be deemed to be a false, forged, and 
coiuiterfeited trade mark within the meaning of this Act ; and every act of 
making, applying, or otherwise using any such addition to or alteration of a 
trade mark, or any such imitation of a trade mark as aforesaid done by any 
person with intent to defraud, or to enable any other person to defraud, shall 
be and be deemed to be forging and counterfeiting a trade mark within the 
meaning of this Act. 

6. Where any person who, at any time after the thirty-first day of 
December one thousand eight hundred snd sixty-three, shall have sold, 
uttered, or exposed for sale or other purpose as aforesaid, or shall have 
caused or procmed to be sold, uttered, or exposed for sale or other purpose 
as aforesaid, any chattel or article, together with any forged or counter- 
feited trade mark, or together with the trade mark of any other person used 
without lawful authority or excuse as aforesaid, and that whether any such 
trade mark, or such forged or counterfeited trade mark as aforesaid, be in, 
upon, about, or with such chattel or article, or in, upon, about, or with any 
cask, bottle, stopper, vessel, case, cover, wrapper, band, reel, ticket, label, or 
other thing in, upon, about, or with which such chattel or article shall have 
been sold or exposed for sale, such person shall be bound, upon demand in 
writing delivered to him or left for him at his last known dwelling-house, or 
at the place of sale or exposure for sale by or on the behalf of any person 
whose trade mark shall have been so forged or counterfeited, or used with- 
out lawful authority or excuse as aforesaid, to give to the person requiring 
the same, or his attorney or agent, within forty-eight hours after such 
demand, full information in writing of the name and address of the person 
from whom he shall have purchased or obtained such chattel or article, and 
of the time when he obtained the same : and it shall be lawful for any 
justice of the peace, on information on oath of such demand and refusal, to 
summon before him the party refusing, and, on being satisfied that such 
demand ought to be complied with, to order such information to be given 
within a certain time to be appointed by him ; and any such party who shall 
refuse or neglect to comply with such order shall for every such offence forfeit 
and pay to her Majesty the sum of five pounds, and such refusal or neglect 
shall be primd fade evidence that the person so refusing or neglecting had 
full knowledge that the trade mark, together with which such chattel or 
article was sold, uttered, or exposed for sale, or other purpose as aforesaid, 
at the time of such selling, uttering, or exposing was a forged, counterfeited, 
and false trade mark, or was the trade mark of a person which had been 
used without lawful authority or excuse, as the case may be. 

7. Every person who, with intent to defraud or to enable another to 
defraud, shall put or cause or procure to be put upon any chattel or article, 
or upon any cask, bottle, stopper, vessel, case, cover, wrapper, band, reel, 
ticket, label, or other thing, together with which any chattel or article 
shall be intended to be or shall be sold or uttered or exposed for sale, or for 
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any purpose of trade or manufacture, or upon any case, frame, or other 
thuig in or by means of which any chattel or article shall be intended to be 
or shall be exposed for sale, any false description, statement, or other indica- 
tion of, or respecting the number, quantity, measure, or weight of such chattel 
or article, or any part thereof, or of the place or country in which such 
chattel or article shall have been made, manufactured, or produced, or shall 
put or cause or procure to be put upon any such chattel or article, cask, 
bottle, stopper, vessel, case, cover, wrapper, band, reel, ticket, label, or 
thing as aforesaid, any word, letter, figure, signature, or mark for the 
purpose of falsely indicating such chattel or article, or the mode of manu- 
facturing or producing the same, or the ornamentation, shape, or configura- 
tion thereof, to be the subject of any existing patent (a), privilege, or copy- 
right, shall for every such ofience forfeit and pay to her Majesty a sum of 
money equal to the value of the chattel or article so sold or uttered or 
exposed for sale, and a further sum not exceeding five pounds and not less 
than ten shillings. 

8. Every person who, after the thirty-first day of December one thousand 
eight hundred and sixty-three, shall sell, utter, or expose for sale or for any 
purpose of trade or manufacture, or shall cause or procure to be sold, uttered, 
or exposed for sale or other purpose as aforesaid, any chattel or article upon 
which shall have been, to his knowledge, put, or upon any cask, bottle, 
stopper, vessel, case, cover, wrapper, band, reel, ticket, label, or other thing 
together with which such chattel or article shall be sold or uttered or exposed 
for sale or other purpose as aforesaid, shall have been so put, or upon any 
case, frame, or other thing used or employed to eo^pose or exhibit such chattd 
or article for sale, shall have been so put, any false description, statement, or 
other indication of or respecting the number, quantity, measure, or weight 
of such chattel or article or any part thereof, or the place or country in which 
such chattel or article shall have been made, manufactured, or produced, shall 
for every such offence forfeit and pay to her Majesty a sum not exceeding 
five pounds and not less than five shillings. 

9. Provided always, that the provisions of this Act shall not be construed 
so as to make it any offence for any person to apply to any chattel or article, 
or to any cask, bottle, stopper, vessel, case, cover, wrapper, band, reel, ticket, 
label, or other thing with which such chattel or article shall be sold or 
intended to be sold, any name, word, or expression generally used for indi- 
cating such chattel or article to be of some particular class or description of 
manufacture only, or so as to make it any offence for any person to seU, utter, 
or offer or expose for sale any chattel or article to which, or to any cask, 
bottle, stopper, vessel, case, cover, wrapper, band, reel, ticket, label, or other 
thing sold therewith, any such generally used name, word, or expresfdon as 
aforesaid shall have been applied. 

10. In every indictment, pleading, proceeding, and document whatsoever 
in which any trade mark shall be intended to be mentioned, it shall be suffi- 

(a) A person who hinifielf wrongfcilly the benefits of this Act : Morgan v. Mc- 
inserts or retains the word ''patent " in Adam, 36 L. J. Ch. 228. 
his trade mark cannot avail himself of 



282 APPENDIX C. 

cient to mention or state the same to be a trade mark, without further or 
otherwise describing such trade mark, or setting forth any copy or facsimile 
thereof; and in eveiy indictment, pleading, proceeding, and document what- 
soever in which it shall be intended to mention any forged or counterfeit 
trade maik it shall be sufficient to mention or state the same to be a forged 
or counterfeit trade mark, without further or otherwise describing such forged 
or counterfeit trade mark, or setting forth any copy or facsimile thereof. 

11. The provisions in this Act contained of or concerning any act, or any 
proceeding, judgment, or conviction for any act hereby dedaied to be a 
misdemeanor or offence, shaU not nor shall any of them take away, diminish, 
or prejudicially affect any suit, process, proceeding, right, or remedy which 
any person aggrieved by such act may be entitled to at law, in equity, or 
otherwise, and shall not nor shall any of them exempt or excuse any person 
from answering or making discovery upon examination as a witness or upon 
interrogatories, or otherwise, in any suit or other civil proceeding : Provided 
always, that no evidence, statement, or discovery which any person shall be 
compelled to give or make shall be admissible in evidence against such person 
in support of any indictment for a misdemeanor at common law or otherwi^, 
or of any proceeding under the provisions of this Act. 

12. In every indictment, information, conviction, plcf^ding, and proceeding 
against any person for any misdemeanor or other offence against the provisions 
of this Act m which it shall be necessary to allege or mention an intent to 
defraud, or to enable another to defraud, it shall be sufficient to allege or 
mention that the person accused of having done any act which is hereby 
made a misdemeanor or other offence, did such act with intent to defraud, 
or with intent to enable some other person to defraud, without alleging or 
mentioning an intent to defraud any particular person ;• and on the triad of 
any such indictment or information for any such misdemeanor, and on the 
hearing of any information or charge of or for any such other offence as 
aforesaid, and on the trial of any action against any person to recover a 
penalty for any such other offence as aforesaid, it shall not be necessary to 
prove an intent to defraud any particular person, or an intent to enable any 
particular person to defraud any particular person, but it shall be sufficient to 
prove with respect to every such misdemeanor and offence that the person 
accused did the act charged with intent to defraud, or with intent to enable 
some other person to defraud, or with the intent that any other person might 
be enabled to defraud. 

13. Every person who shall aid, abet, counsel, or procure the commission 
of any offence which is by this Act made a misdemeanor shall also be guilty 
of a misdemeanor. 

1 4. Every person who shall be convicted or found guilty of any offence 
which is by this Act made a misdemeanor shall be liable, at the discretion of 
the Court and as the Court shall award, to suffer such punishment by 
imprisonment for not more than two years, with or without hard labour, or 
by fine, or both by imprisonment, with or without hard labour, and fine, 
and also by imprisonment until the fine (if any) shall have been paid and 
satisfied. 
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15. In every case in wliich any person shall have committed or done any 
offence or act whereby he shall have forfeited or become liable to pay to her 
Majesty any of the penalties or sums of money mentioned in the provisions 
of this Act, every such penalty or sum of money shall or maybe recovered in 
England, Wales, or Ireland in an action of debt, which any person may as 
plaintiff for and on behalf of her Majesty commence and prosecute to 
judgment in any Court of Eecord, and the amount of every such penalty or 
sum of money to be recovered in any such action shall or may be determmed 
by the jury (if any), sworn to try any issue in such action, and if there shall 
be no such jury then by the Court or some other jury, as the Court shall think 
fit, or instead of any such action being commenced, such penalty or sum of 
money shall or may in England or Wales be recovered by a summary pro- 
ceeding before two justices of the peace having jurisdiction in the county or 
place where the party offending shall reside or have any place of business, or 
in the county or place in which the offence shall have been committed ; and 
shall or may in Ireland be recovered in like manner by civil bill in the Civil 
Bill Court of the county or place in which the offence was committed, or in 
which the oftender shall reside or have any place of business ; and shall or 
may in Scotland be recovered by action before the Court of Session in ordinary 
form, or by summary action before the sheriff of the county where the offence 
shall have been committed or the offender may reside or have any place of 
business, which sheriff, upon proof of the offence, either by the confession of 
the person offending or by the oath or affirmation of one or more credible 
witnesses, shall convict the offender, and find him Liable in the penalty or 
penalties aforesaid, as also in expenses ; and it shall be lawful for the sheriff, 
m pronouncing such judgment for the penalty or penalties and costs, to 
insert in such judgment a warrant, in the event of such penalty or penalties 
and costs not being paid, to levy and recover the amount of the same by 
poinding : Provided always, that it shall be lawful to the sheriff, in the event 
of his dismissing the action and assoUzing the defender, to find the complainer 
liable in expenses ; and any judgment so to be pronounced by the sheriff in 
such summary action shall be final and conclusive, and not subject to review 
by advocation, suspension, reduction, or otherwise. 

16. In every case in which any such penalty or sum of money forfeited to 
her Majesty as hereinbefore mentioned shall be sought to be recovered by a 
summary proceeding before two justices of the peace, the offence or act by 
the committing or doing of which such penalty or sum of money shall have 
been so forfeited shall be and be deemed to be an offence and act within the 
meaning of a statute passed in the twelfth year of the reign of her present 
Majesty, intituled ^n Act to facilitate the performance of the duties ofjmtices 
of the peace out ofaeasiotia within England and Wales with respect to summary 
convictions and orders ; and the information, conviction of the offender, and 
other proceedings for the recovery of the penalty or sum so forfeited shall be 
had according to the provisions of the said Act. 

17. In every case in which judgment shall be obtained in any such action 
as aforesaid for the amount of any such penalty or sum of money forfeited to 
her Majesty, the amount thereof shall be paid by the defendant to the sheriff 
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or the officer of the Court, who shall account for the same in like manner as 
other moneys payable to her Majesty, and if it be not paid, may be recovered, 
or the amount thereof levied, or the payment thereof enforced, by execution 
or other proper proceeding, as money due to her Majesty ; and the plaintiff 
suing on behalf of her Majesty, upon obtaining judgment, shall be entitled to 
recover and have execution for all his costs of suit, which shall include 
a full indemnity for all costs and charges which he shall or may have expended 
or incurred in, about, or for the purposes of the action, unless the Court or 
a judge thereof shall direct that costs of the ordinary amount only shall be 
allowed. 

18. No person shall commence any action or proceeding for the recovery 
of any penalty, or procuring the conviction of any offender in manner herein- 
before provided, after the expiration of three years next after the committing 
of the offence, or one year next after the first discovery thereof by the person 
proceeding. 

19. In every case in which at any time after the thirty-first day of 
December one thousand eight hundred and sixty-three, any person shall sell 
or contract to sell (whether by writing or not) to any other person any chattel 
or article with any trade mark thereon, or upon any cask, bottle, stopper, 
vessel, case, cover, wrapper, band, reel, ticket, label, or other thing together 
with which such chattel or article shall be sold or contracted to be sold, the 
sale or contract to sell shall in every such case be deemed to have been made 
with a warranty or contract by the vendor to or with the vendee that every 
trade mark upon such chattel or article, or upon any such cask, bottle, stopper, 
vessel, case, cover, wrapper, band, reel, ticket, label, or other thing as afore- 
said, was genuine and true, and not forged or counterfeit, and not wrong- 
fully used, unless the contrary shall be expressed in some writing, signed by 
or on behalf of the vendor, and delivered to and accepted by the vendee. 

20. In every case in which at any time after the thirty-first day of 
December one thousand eight hundred and sixty-three, any person shall sell 
or contract to sell (whether by writing or not), to any other person any chattel 
or article upon which, or upon any cask, bottle, stopper, vessel, case, cover, 
wrapper, band, reel, ticket, label, or other thing together with which such 
chattel or article shall be sold or contracted to be sold, any description, state- 
ment, or other indication of or respecting the number, quantity, measure, 
or weight of such chattel or article, or the place or country in which such 
chattel or article shall have been made, manufactured, or produced, the sale 
or contract to sell shall in every such case be deemed to have been made with, a 
warranty or contract by the vendor to or with the vendee that no such descrip- 
tion, statement, or other indication was in any material respect false or untrue, 
unless the contrary shall be expressed in some writing signed by or on behalf 
of the vendor, and delivered to and accepted by the vendee. 

21. In every case in any suit at law or in equity against any person for 
forging or. counterfeiting any trade mark, or for fraudulently applying any trade 
mark to any chattel or article, or for selling, exposing for sale, or uttering 
any chattel or article with any trade mark falsely or wrongfully applied 
thereto, or with any forged or counterfeit trade mark applied thereto, or for 



APPENDIX C. 285 

preventing the repetition or continuance of any such wrongful act, or the 
committal of any similar act, in which the plaintiff shall obtain a judgment 
or decree against the defendant, the Court shall have power to direct every such 
chattel and article to be destroyed or otherwise disposed of; and in every such 
suit in a Court of law the Court shall or may upon giving judgment for the 
plaintiff award a writ of injunction or injunctions to the defendant, command- 
mg him to forbear from committing and not by himself or otherwise to repeat 
or commit any offence or wrongful act of the Hke nature as that of which he 
shall or may have been convicted by such judgment, and any disobedience of 
any such writ of injunction or injunctions shall be punished as a contempt of 
Court, and in every such suit at law or in equity it shall be lawful for the 
Court or a judge thereof to make such order as such Court or judge shall 
think fit for the inspection of every or any manufacture or process carried on 
by the defendant in which any such forged or counterfeit trade mark, or any 
such trade mark as aforesaid, shall be alleged to be used or applied as afore- 
said, and of every or any chattel, article, and thing in the possession or power 
of the defendant alleged to have thereon or in any way attached thereto any 
forged or counterfeit trade mark, or any trade mark falsely or wrongfully 
applied, and every or any instrument in the possession or power of the 
defendant used or intended to be or capable of being used for producing or 
making any forged or counterfeit trade mark, or trade mark alleged to be 
forged or counterfeit, or for falsely or wrongfully applying any trade mark ; 
and any person who shall refuse or neglect to obey any such order shall be 
guilty of a contempt of Court. 

22. In every case in which any person shall do or cause to be done any of 
the wrongful acts following, (that is to say,) shall forge or counterfeit any 
trade mark ; or for the purpose of sale, or for the purpose of any manufacture 
or trade, shall apply any forged or counterfeit trade mark to any chattel or 
article, or to any cask, bottle, stopper, vessel, case, cover, wrapper, band, reel, 
ticket, label, or thing in or with which any chattel or article shall be intended 
to be sold or shall be sold or uttered or exposed for sale, or for any purpose 
of trade or manufacture ; or shall enclose or place any chattel or article in, 
upon, under, or with any cask, bottle, stopper, vessel, case, cover, wrapper, 
band, reel, ticket, label, or other thing to which any trade mark shall 
have been falsely applied, or to which any forged or counterfeit trade mark 
shall have been applied ; or shall apply or attach to any chattel or article 
any case, cover, reel, wrapper, band, ticket, label, or other thing to which any 
trade mark shall have been falsely applied, or to which any forged or counter- 
feit trade mark shall have been applied ; or shall enclose, place, or attach any 
chattel or article in, upon, under, with, or to any cask, bottle, stopper, vessel, 
case, cover, reel, wrapper, band, ticket, label, or other thing having thereon 
any trade mark of any olher person ; every person aggrieved by any such 
wrongful act shall be entitled to maintain an action or suit for damages in 
respect thereof against the person who shall be guilty of having done such 
act or causing or procuring the same to be done, and for preventing the repeti- 
tion or continuance of the wrongful act, and the committal of any similar act. 

23. In every action which any person shall, under the provisions of this 
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Act, oommenoe as plaintiff for or on behalf of her Majesty for recovering 
any penalty or sum of money, if the defendant shall obtain judgment, he shall 
be entitled to recover his costs of suit, which shall include a foil indemnity 
for all the costs, charges, and expenses by him expended or incurred in, 
about, or for the purposes of the action, unless the Court or a judge thereof 
shall direct that costs of the ordinary amount only shall be allowed. 

34. In any action which any person shall, under the provisions of this 
Act, commence as plaintiff for or on behalf of her Majesty for recovering any 
penalty or sum of money, if it shall be shown to the satistfiEtction of the Court 
or a judge thereof that the person suing as plaintiff for or on behalf of her 
Majesty has no ground for alleging that he has been aggrieved by the com- 
mitting of the alleged offence, in respect of which the penalty or sum of 
money is alleged to have become payable ; and also that the person so suing 
as plaintiff is not resident within the jurisdiction of the Court, or not a 
person of sufficient property to be able to pay any costs which the defendant 
may recover in the action, the Court or judge shall or may order that the 
plaintiff shall give security by the bond or recognisance of himself and a 
surety, or by the deposit of a sum of money, or otherwise, as the Court or 
judge shall think fit, for the payment to the defendant of any costs which he 
may be entitled to recover in the action. 

25. Nothing in this Act contained shall be construed to affect the rights 
and privileges of the Corporation of Cutlers of the liberty of Hallamshire, in 
the county of York, nor shall anything in this Act contained be construed in 
any way to repeal or make void any of the provisions contained in the fifty* 
ninth George Third, chapter seven, intituled An Act to regulate the CiUlery 
Trade in England. 

26. The expression "The Merchandise Marks Act, 1862," shall be a 
sufficient description of this Act. 



Thb Weights and Measures (Ireland) Amendment Act, 1862, 

25 & 26 Vict. c. 76. 

Part III. 
Prevention of Fravds. 

§ 14. If any person commit any of the following offences, he shall for 
each offence be liable to a penalty not exceeding five pounds : 

(1.) If he, with intent to de&aud, counterfeit or procure to be counterfeited 
any brand or stamp used by or under the authority of the owner or 
lessee of a market or fair, or of any person having by law the control 
of a market or fair, to denote the weight, measure, or quality of any 
article sold in the market or fair, or within the prescribed limits, 
during the holding of the market or fair, or of any cask, firkin, or 
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other vessel, covering, or thing in which such article is sold, or the 
impression of any such brand or stamp : 
(2.) Or, with the like intent, use or procure to be used any such counter- 
feit brand, or stamp, or impression : 
(8.) Or, with the like intent, fdter an impression of any such genuine 

brand or stamp : 
(4.) Or, with the like intent, have in his possession anything having thereon 
an impression of any such counterfeit brand or stamp, or a fraudu- 
lently altered impression of any such genuine brand or stamp : 
(5.) Or, with the like intent, transfer or apply any cask, firkin, or other 
vessel, covering, or thing, having thereon an impression of any such 
genuine brand or stamp, to any article other than that for denoting 
the weight, measure, or quality whereof such impression was made 
on such cask, firkin, or other vessel, covering, or thing, or in any 
other manner alter the bond fide application of an impression of any 
such genuine brand or stamp : 
(6.) Or knowingly weigh or cause to be weighed, contrary to the provisions 
of this Act, or act or assist in committing or connive at any fraud 
respecting the weighing or the weight or measure of any such article 
as in Fart II. of this Act is mentioned : 
(7.) Or, with intent to defraud, alter any ticket specifying the weight of 

any such article : 
(8.) Or, with intent to defraud, make or use, or be privy to the making or 
using of any such ticket, falsely stating the weight of any such article, 
or of any covering, cart, or load : 
(9.) Or shall dispose of, sell, or cause to be sold any weight or measure 
having a false or counterfeit stamp, or a stamp purporting to resemble 
a genuine stamp. 
$ 16. If any person shall wilfully pack up or mix, or cause to be packed 
up or mixed, with or ui any butter contained in any firkin or cask, any salt, 
pickle, or other substance, with intent to increase the weight of such butter, 
and shall bring or send any butter so packed or mixed to any market for 
sale, he shall be liable to pay a fine not exceeding forty shillings, or be 
imprisoned for any period not exceeding one month, as the justice or justices 
shall determine. 

§ 16. If any person shall wind or cause to be wound in any fleece or wool 
not being sufficiently rivered or washed, or wind or cause to be wound within 
any fleeces any deceitful locks, cots, skin, or lamb's wool, or any substance, 
matter, or thing, whereby the fleece may be rendered more weighty, to the 
deceit and loss of the buyer, such person shall be liable to a penalty of two 
shillings for every fleece so fraudulently made up. 

By 30 & 31 Vict. c. 94 (1867), the provisions of the former Act are 
extended to '' such parts of the Police District of Dublin Metropolis as are 
without the municipal boundaries of the borough of Dublin." 
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Thb Exhibition Medals Act, 1863 — 86 & 27 Vict c. 119. 

§ 1. If any trader commits any of the offences following ; that is to 

say — 
(1.) Falsely represents that he has obtained a medal or certificate from the 

Exhibition Commissioners (a) in resj)ect of any article or process for 

which a medal or certificate has been awarded by the Commissioners/. 
(2.) Falsely represents (knowing such representation to be false) that any 

other trader has obtained a medal or certificate from the Exhibition 

Commissioners : 
(3.) Falsely represents (knowing such representation to be false) that any 

article sold or exposed for sale has been made by, or by any process 

inTcnted by, a person who has obtained in respect of such article or 

process a medal or certificate from the Exhibition Commissioners : 
He shall incur the following penalties, that is to say j 
(1.) For the first offence he shall forfeit to her Majesty a sum not exceeding 

five pounds : 
(2.) For any subsequent offence he shall forfeit to her Majesty a sum not 

exceeding twenty poimds, or be imprisoned for a period not exceeding 

six months. 
By § 2, in proceedings under this Act, it is not necessary to prove that 

any person has sustained damage by the false representations. 
By § 5 no provision of this Act is to affect any right or civil remedy. 



Patentee's Name, Etc. 

Jd to Amend the Law of Letters Patent— 5 & 6 Wm. IV. c. 88 (1835). 

§ 7. And be it enacted, that if any person shall write, paint, or print, or 
mould, cast, or carve, or engrave, or stamp, upon anything made, used or 
sold by him, for the sole making or selling of which he hath not or shall 
not have obtained letters patent, the name or any imitation of the name of 
any other person who hath or shall have obtained letters patent for the sole 
making and vending of such thing, without leave in writing of such patentee 
or his assigns ; or if any person shall upon such thing, not having been 
purchased from the patentee or some person who purchased it from or under 
such patentee, or not having had the licence or consent in writing of such 
patentee or his assigns, write, paint, print, mould, cast, carve, engrave, 
stamp, or otherwise mark the word " patent," the words " letters patent," or 
the words " by the King's patent," or any words of the like kind, meaning, or 
import, with a view of imitating or counterfeiting the stamp, mark, or other 
device of the patentee, or shall in any other manner imitate or counterfeit 
the stamp, or mark, or other device of the patentee, he shall for every such 

(a) Of 1851 or 1862. See § 3. 
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offence l)e liable to a penalty of fifty pounds, to be recovered by action of 
debt, bill, plaint, process, or information in any of his Majesty's Courts of 
Becord at Westminster or in Ireland, or in the Court of Session in Scotland, 
one half to his Majesty, his heirs and successors, and the other to any person 
who shall sue for the same : Provided always that nothing herein contained 
shall be construed to extend to subject any person to any penalty in respect 
of stamping or in any way marking the' word " patent " upon any thing made, 
for the sole making or vending of which a patent before obtained shall have 
expired. 



Customs Bboulations. 

The Cuitom CoMolidatum Act, 1876 —39 & 40 Tvd. c. 36. 

§ 42. The goods enumerated and described in the following table of 
proliibitions and restrictions inwards are hereby prohibited to be imported or 
brought into the United Kingdom, save as thereby excepted, and if any goods 
so enumerated and described shall be imported or brought into the United 
Kingdom contrary to the prohibitions or restrictions contained therein, such 
goods shall be forieited, and may be destroyed or otherwise disposed of as 
the Commissioners of Customs may direct. 

A Table op Pbohibitionb and Bestbictiohs inwaeds. 

Goods prohUfUed to he imported. 



Articles of foreign manufacture, and any packages of such articles bearing 
any names, brand, or mark being or purporting to Ije the name, brand or 
mark of manufacturers resident in the United Kingdom (a), or any name, 
brand, or mark which states or implies that such articles were manufactured 
at any place in the Umted Kingdom {b). 

Any name, brand, or mark which states or implies that any such articles 
were manufactured at a town or place having the same name as a place in the 
United Kingdom, shall, unless accompanied by the name of the country in 
which such place is situate, be deemed for the purposes of this section to state 
or imply that such articles were manufactured at a place in the United 
Kingdom (c). 

Clocks and watches, or any other article of metal impressed with any mark 
or stamp representing or in imitation of any legal British assay mark or 
stamp, or purporting by any mark or appearance to be of the manufacture of 
the United Kingdom (a). 

{a) This 18 re-enacted from 16 & 17 {e) This is re-enacted from 85 k 36 
Vict. c. 107, § 44. Vict. c. 20, § 4. 

(b) Thla is re-enacted from 35 & 36 (d) This in re-enacted from 16 & 17 

Vict, e. 20, § 4. Viet, c 107, § 44. 

U 
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i 63. * * Provided also, that if any British goods brought into the 
United Kingdom bear the name, brand, or mark of any British manufacturer, 
the same shall, either by bill of store, or by and vdth the consent in 
writing of the proprietor of such name, brand, or mark, or his legal repre- 
sentative, or on proof to the satisfaction of the Commissioners of Customs, 
by declaration of the importer that such goods are of British manufacture, 
be admitted to entry as British (a). 

( 153. If any articles of foreign manufacture, and any packages of such 
articles, bearing any names, brands, or marks being or purporting to be the 
names, brands, or marks of manufacturers resident in the United Kingdom, 
shall be imported into any of the British possessions abroad, the same shall 
be forfeited (b), 

(a) This h re-enacted from 30 k 31 {h) This is re-enacted from 16 & 17 

Vict. c. 82, § 6. Vict, c. 107, § 161. 



■ 
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STATUTORY ENACTMENTS WITH RESPECT TO MARKS ON 

SPECIAL CLASSES OF GOODS (a), 

CUTLEBY. 

59 Geo, III, 6. 7 (h), " An Act to regulate the Cutlery Trade in England." 

§ I. Manufacturers may mark with the figure of a hammer articles of 
cutlery made by them by means of the hammer. 

§ 3. No person is to mark articles of cutlery not made by means of the 
hammer with the figure of a hammer, or to possess for the purpose of sale, or 
offer for sale such articles so marked, under penalty of forfeituie of the articles 
80 marked, together with a fine of 5Z. a dozen. 

§ 4. No person is to mark articles of cutlery, or possess for the purpose 
of sale, or offer for sale articles marked with any words indicative of a quality 
other than the true one, under similar penalties. 

§ 6. No person is to mark articles, or possess, kc,, articles marked with 
the words " London " or " London madcj" unless such articles were made 
within the City of London, or twenty miles distance therefrom, under penalty 
of forfeiture, together with a fine of 10/. a dozen. 

§ 14. Articles of cutlery subject to forfeiture by virtue of the Act may be 
seized and destroyed, &c., by order of justices. 

The remaining provisions refer chiefly to forms of procedure, recovery of 
penalties, &c. 



The Cutlers^ Company of HaHumskire, 

21 Jac. I. c. 31 (1623). 

§ 1 (c). The cutlers living in Uallamshire, or within six miles distance 
therefrom, are incorporated under the corporate name of "The Master, 

(a) The Act« abstracted in the text are § 25 of that Act. 
in force at present. (c) The remainder of this Act is re^ 

(6) The Merchandise Marks Act, 1862, pealed by 31 Oeo. Ill,, c. 68, 
does not interfere with this Act. See 

u 2. 
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Wardens, Searchers, Assistants and Commonalty of the Company of Cutlers 
in Hallamshire in the county of York." 

31 Geo. HI. c, 58 (1791) (a). 

\ 1. Tiie Company to consist of the trades hereinafter mentioned, and of 
none other. 

§ 3 enumerates " the arts or trades of makers of knives, sickles, shears, 
scissors, razors, files and forks." 

§ 7. Apprentices who have served for seven years are to have, at twenty- 
one years of age, their freedom of the company and a mark to be assigned 
them. 

The Act contains other provisions with respect to the constitution of the 
company, procedure, &c. 

41 Geo. III. c. 97 (1801), (Local). 

f 2. A freeman of the company is empowered to give his mark by will to 
any person or persons, in the same manner as his other personalty, subject to 
the life estate therein which liis widow is to have during her widowhood or any 
future coverture, and which she may sell, though on her death the provisions 
of the husband's will take effect. 

§ 3. In default of a will, the mark is to pass in the same manner as its 
owner's other personalty, subject to the widow's life estate {b), 

\ 5. Parish apprentices who shall prove to the satisfaction of a justice that 
they have regularly served a freeman for seven years shall be entitled to 
their freedom and a mark. 

54. Geo. IIL c, 119 (1814), (Local). 

This Act repeals several of the provisions of the Act of 1791, in favour of 
free trade. 

§ 3, Any person carrying on any of the specified trades within the specified 
limits has a right to have a mark assigned to him by the company on appli- 
cation, which mark is not to be one that is the property of another, nor a 
surname (c) ; and for such mark he is to pay forty shillings, and if the mark 
be one previously assigned but surrendered, 3^. in addition, besides, in either 
case, any stamp duty imposed by Act of Parliament (d), 

§ 4. No mark is to be assigned by the company if they have notice that 
it is in common use, or in the use of any person within the district {e). 

§ 5. Members of the company, or any other persons carrying on any of 
the specified trades within the specified limits, who shaU counterfeit a 
mark assigned by the company to another person, shall lor every offence 



(a) Considerable portions of this Act have 
been repealed by the Acts which follow. 

(6) And see § 6 of the Act of 1814. 

(c) The similar provision in § 24 of the 
Act of 1791 (repealed by the present Act), 
•with respect to non-freemen, provided 
that, on a non-freeman having a mark 
nssigned to bim, he should become a free- 
man of the company* This is not repeated 
here. 



{d) A mark assigned to a non-freeman 
is assignable by him. See Bury v. Bed- 
ford, 38 L. J. Ch. 465. 

(e) By the Trade Marks Begistration 
Act, 1875, § 9, no mark is now to be 
assigned by the company which has been 
registered under the Trade Marks Re- 
gistration Acts, notice of the registration 
having been given to the Cutler's Com- 
pany. 
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forfeit and pay a sum not exceeding 20/., half of the fine to go to the injured 
person, the other half to the company. 

§ 6. The provisions made by § 2 of the Act of 1801, for the devolu- 
tion of marks on the deaths of their owners are to apply to marks 
assigned under the present Act (a), but not more than one person of the 
family shall be entitled to use the mark at the same time. 

23 Vict. c. xliii, (1860), (Local). 

§ 1. The provisions of the previous Acts are extended to "the arts or 
trades of manufacturers of steel and makers of saws and edge-tools and 
other articles of steel, or of steel and iron combined, having a cutting 
edge. 

§ 2. Any person exercising any of the trades formerly or now specified, 
within the specified Hmits, may and shall, on application to the company 
and payment of 20/. in addition to any- other fees payable, become a 
freeman of the company and have a mark assigned to Mm. 

§ 3. The former and present Acts may be cited as "The Cutlers' 
Company's Acts, 1623, 1791, 1801, 1814, 1860," respectively. 



The rights of the Cutlers' Company were expressly reserved by The 
Merchandise Marks Act 1862 (5), § 25, and also by The Trade Marks 
Registration Act, 1875, § 9 (c). 

See also the special provisions in regard to the Cutlers' Company con- 
tained in the Trade Marks Registration Act, 1875, § 9 (c), and in 46-56 
of the Rules under that Act {d) ; the effect of which is that the registrar of 
trade marks is to be supplied with copies of all Sheffield corporate marks, and 
the Cutlers' Company with copies of all trade marks registered for goods 
or classes of goods within § 2 of the Cutlers' Company's Act, I860; that 
notice of applications for assignment or registration of such marks, and 
of such assignment or registration, when complete, is to be given by the 
Cutlers' Company to the registrar and vice versd ; that marks identical with, 
or similar to marks already assigned or registered, are not to be registered 
or assigned respectively (except, in the former case, with the special leave 
of the Court) ; and that Sheffield marks may be registered under The Trade 
Marks Registration Acts. 



Gold and Silver Plate. 

England. 

2 ffen. VL c. 17 (in Ruflfhead's ed., c. 14) (1423) (e). 
No goldsmith or silversmith in the City of London to sell wrought silver 
of less than sterling fineness. No harness of silver to be offered for sale in 

(a) Thus including non-freemen in was 28 Edio. I. c. 20 (1300), by which it 

possession of Company's marks. was proyided, among other things, that 

(6) 25 <t- 26 Vict, c, 88. See p. 277. no vessel of silver should pass out of the 

(c) See p. 219. worker's hands until assayed by the war- 

{<£) See p. 235. dens of the craft, and marked with the 

(e) The earliest statute on the subject leopard's head, and that no worse gold 
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that city, until touched with the touch of the leopard's head, if it may 
reasonably bear the same, and also with the workman's mark, under penalty 
of forfeiture of double value. The mark of every goldsmith to be known to 
the wardens of the same craft. In the cities of York, Newcastle-upon-Tyne, 
Lincoln, Norwich, Bristol, Salisbury, and Coventry, to be divers touches. In 
other places, where no touch is ordained, silver not to be worked of less than 
sterling fineness, nor to be oflfered for sale without the worker's mark. 
Penalty of double value (a). 

18 Eliz. c. 15 (1576) (6). 

If plate marked by the Goldsmith's Company be foimd deceitful, the 
Company to forfeit the value. 

8^-9 Wm. III. c. 8 (1697). 

§ 8 (in Ruffliead's ed. § 9) (c). No silver plate to be made of less fineness 
than 11 oz. 10 dwt. in the lb. troy (^), nor offered for sale until marked (e). 

If plate marked by the Goldsmith's Company be found deceitful, the Com- 
pany to forfeit the value, half to the Crown, half to the informer. 

12 ^ 13 TTiw. IIL e. 4 (1700), "An Act for appointing wardens and 
assay masters for assaying wrought plate in the cities of York, Exeter 
Bristol, Chester, and Norwich !' (/). 

§ 2. Goldsmiths, &c., of the cities of York, Exeter, Bristol, Chester, and 
Norwich, incorporated into respective companies, to be called respectively 
" The Company of Goldsmiths of — ." 

§ 8. No goldsmith, &c., in those cities to make silver plate of less fine- 
ness than the standard for the time bemg, nor sell it until marked with : — 

The worker's mark, to be expressed with the two first letters of hia 
surname. 

The lion's head erased and the figure of Britannia. 

The arms of that one of the above cities in which the plate is assayed 
and marked. 



should be worked than that of the touch 
of Paris. This Act was repealed, saving 
the King's prerogative, by 19 & 20 Vict, 
c, 64. 

(a) 4 Hen. VII. c. 2 (1487) (repealed 
by 19 <{; 20 Vict. c. 64) required finers of 
gold and silver to put their marks upon 
the metaL 

(6) It was provided by the earlier part 
of this Act (repealed by the Statute 
Law Kevision Act, 1863) that gold should 
not be made or sold under 22 carats in 
fineness, nor silver under 11 oz. 2 dwt.; 
and that no silver plate should be sold 
without the worker's mark, under penalty 
of forfeiting the value. 

(c) The remainder of the Act was re- 
pealed by the Statute Law Bevision Act, 

1867. 

{d) The standard was thus raised from 
thftt fixed by the preceding Act (11 oz. 



2 dwi), but by 6 Geo. I, c. 11, both 
standards were established. See infra. 

(e) The following marks are appointed 
by this Act : — 

The worker's mark, to be expressed by 

the two first letters of his surname. 
The mark of the mystery or craft of 
the goldsmiths, which, instead of the 
leopard's head and the lion, shall for 
this plate be the figure of a lion's 
head erased, and the figure of a wo- 
man commonly called Britannia. 
A distinct variable mark to denote the 

year of manufacture of the plate. 
Penalty— Forfeiture of the plate or its 
value, half to the Crown, half to the in- 
former. See 12 Geo. II c. 26, § 5. 

{/) Bristol never exercised the powers 
hereby conferred. York and Norwich 
have discontinued doing so. 
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A distinct variable mark or letter in Boman character to denote the 

year {a). 
Penalty — Forfeiture of the plate or value, half to the Crown, half to the 
informer. 

The Act also contains provisions with respect to the appointment of 
wardens and assayers, procedure, &c. 

1 j^nne e. 3 (1 Anne, stat. 1, c. 9, in KuflThead's ed.) (1701). 
The provisions of the last Act extended to Newcastle-upon-Tyne, and 
" The Company of Goldsmiths of Newcastle-upon-Tyne " incorporated. 
6 Geo, L e, 11 (1719) (6), 

§ 1. The old silver standard of 11 oz. 2 dwt. restored. 
{ 3. No goldsmith, &c., to work silver plate of less fineness than 11 oz. 
2 dwt., nor to sell it, &c., until touched, assayed and marked, under the former 
penalties. 

§ 41. Two standards of silver, 11 oz. 10 dwt. and 11 oz. 2 dwt. con- 
tinued (c). 

12 Geo, lie. 26 (1739) (^. 

§ 1. Gold plate not to be made under 22 carats in fineness, nor silver 
plate under 11 oz. 2 dwt. Penalty, lOZ. 

$ 5. Gold and silver plate not to be sold or exported until marked as 
follows : — 

Gold plate of 22 carats fine and silver plate of 11 oz. 2 dwt. with : — 
The worker's mark, which shall be the first letters of his Christian and 

surname. 
These marks of the Company of Goldsmiths in London, viz., the leopard's 
head, the lion passant (e), and a distinct variable mark or letter to 
denote the year. Or, 
The worker's mark, and 

The marks appointed to be used by the assayers at York, Exeter, Bristol, 
Chester, Norwich, or Newcastle-upon-Tyne. . 
Silver plate of 11 oz. 10 dwt., with — 
The worker's mark as before. 
These marks of the said Company, viz., the lion's head erased, the figure 

of Britannia, and the mark or letter to denote the year. Or, 
The worker's mark, and 



(a) See 12 Geo. II. e, 26, § 5. 
{b) The whole of this Act bat §§ 1^8 
and § 41 repealed by Statute Law Be- 
vision Act, 1870. 

(c) Silver plate of 11 oz. 10 dwt to be 
marked with: — 

The workman's mark. 

The mark of the wardens of the 

Goldsmith's Company. 
The figure of a lion's head erased. 
The figure of Britannia. 
SUver plate of 11 oz. 2 dwt. to be 
marked with :— 



The workman's mark. 

The mark of the wardens of the 

Groldsmith's Company. 
The fignre of a lion passant. 
The figure of a leopard's head. 
See 12 Geo, II. c. 26, § 5. 
{d) Bepealed in part, 80 Geo. III. c. 
81, § 1, Statate Law Bevision Act, 1867. 
(e) By 88 Geo, III. c. 69, § 2, gold plate 
of 18 carats fine is to be marked with a 
crown and 18, instead of the lion passant, 
and by 7 4^ 8 Viet, c. 22, § 15, gold of 22 
carats with a crown and 22. 
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The mark of one of the said cities or towns. 
Penalty — 10/. fine, or, in default, hard labour not exceeding six months. 
§ 21. All goldsmiths, &c., to enter their new marks, names, and places of 
abode in one of the assay offices at London, York, Exeter, Bristol, Chester, 
Norwich, or Newcastle-upon-Tyne. Such new marks to be of a character 
or alphabet different from their old marks; all old marks to be broken. 
Penalty, lOl. fine, and 10/. more for using any other mark; in default, hard 
labour not exceeding six months. 

13 Geo, IIL c. 52 (1772), "An Act for appointing wardens and assay- 
masters for assaying wrought plate in the towns of Sheffield and Birming- 
ham** (a). 

§ 2. Incorporation of " The Guardians of the standard of wrought plate 
for Birmingham" (b), 

§ 4. No silversmith or plate worker in either of these towns, or within 
twenty miles thereof, to sell or export silver plate made in these towns, and 
the specified limits, until marked as follows : — 
Silver plate of 11 oz. 2 dwt., with: — 

The mark of the worker or maker, which shall be the first letters of his 

Christian and surname. 
The lion passant. 
Tlie mcark of the company in whose assay office the plate was assayed 

and marked. 
A distinct variable mark or letter to denote the year. 
Silver plate of 11 oz. 10 dwt. with : — 
The worker's mark. 
The figure of Britannia. 
The mark of the Company, and 
The mark or letter to denote the year. 
Penalty — ^Forfeiture of the plate or value, half to the Crown, half to the 
informer. 

§ 5. The peculiar mark of the Birmingham Company to be an anchor, 
of the Sheffield Company a crown. 

The Act also contains provisions for the election of wardens and assayers, 
the process of assaying, punishment of counterfeiting, &c. 
24 Geo. IIL sess. 2, c. 20 (1784), relates to Sheffield. 
§ 2. Manufactm-ers of goods plated with silver, within Sheffield or 100 
miles thereof, may strike upon such goods their surname or the name of 
their firm, together with some other mark, figure, or device. 

§ 3. Names to be in legible characters and struck with only one punch, 
and marks to be approved and registered by the Guardians for Sheffield. 
24 Geo. IIL sess. 2, c. 53 (1784) (c). 

§ 5. The assaying officer to mark with an additional new mark, of the 
King's head, all gold and silver plate sent to be touched, marked and 

(a) Repealed as to Birmingham, by (h) Or "Sheffield." 

5 Geo. IV. c. Hi. (local). As to Sheffield, (c) Repealed in part 25 Geo. III. c. 64, 

see 24 Geo. III. $ess. 2, c. 20. The pre- § 2 ; 80 Geo. III. c. 31, § 1; Statute Law 

sent Act only deals with silver. Revision Acts, 1861 — 71. 
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assayed, but to ask and receive duty before touching, marking, or 
assaying. 

§ 8. Gold and silver plate not to be sold or exported until marked with 
the King's head. Penalty — 50/., or, in default, hard labour of not more than 
one year, nor less than six months. Also, forfeiture of the unmarked 
plate, half to the Crown, half to the informer. 

SO Geo. Ill, c, 31 (1790). 

This Act regulates the exemptions from marking. 

38 Geo. III. c. 69 (1798). 

§ 1. Gold plate may be manufactured down to 18 carats fine. 

§ 2. Such gold plate not to be sold or exported until marked with a 
crown and the figures 18, instead of the lion passant. Penalty, iBlO. 

§ 3. Gold plate of 18 carats fine may be marked by the various Goldsmiths' 
Companies, &c., as before, with the exception of the alteration of this mark. 

§ 4. Gold plate of 22 carats may still be made, sold, exported, &c. 

§ 5. This Act not to authorize the application of the mark used before the 
Act to gold plate of less than 22 carats fine. 

§ 6. Penalty of £50 for selling, exporting, &c., gold plate not marked with 
one of the marks. 

§ 8 (a). Previous regulations for gold of 22 carats, except tis to the mark 
of the lion passant, to apply to gold of 18 carats. 

55 Geo. IIL c. 185 (1815). 

§ 7 {b). Penalties for forging duty marks on plate, or selling or exporting 
plate so marked, or possessing dies, &c. 

5 Geo. IV, c, lii. (1824) (Local — ^Birmingham and thirty miles 
round). 

§ 1. 13 Geo. IIL c. 52, repealed, so far as relates to Birmingham. 

§ 4. Ee-incorporation of " The Guardians of the Standard of Wrought 
Plate in Birmingham,'* with authority within a radius of thirty miles. 

§ 20. No goldsmith, silversmith, &c., within Birmingham or thirty miles 
thereof, to sell or export gold or silver plate made within the specified 
limits until marked as follows : — 

Gold of 22 carats fine with the lion passant (c). 

„ 18 „ „ crown and 18. 

Silver of 11 oz. 2 dwt. fine with the lion passant, 

„ 11 oz. 10 dwt. „ Britannia. 

And all gold and silver alike with the following additional marks : — 
The worker's mark (the first letters of his Christian and surname, or in case 
of any partnership, the initials of the name or firm of such partnership). 
The company's mark (an anchor). 
A distinct variable mark or letter, to denote the year. 

(a) § 7 provided penalties for counter- repealed by 83 «& 34 Vict, c, 99, and 36 

feiting, but this was repealed as to Eng- c£; 37 Vict. c. 91. 

land by 7 <fc 8 Vict. c. 22, § 1, though still (c) By 7 <(: 8 Vict. c. 22, § 15, a crown 

unrepealed for Scotland. and 22. 

(&) The greater part of this Act is 
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Penalty — Forfeiture of the plate or its value, half to the Crown, half to 
the informer. 

§ 21. Goldsmiths, silversmiths, &&, within Birmingham and thirty miles, 
to enter their names, marks, and places of abode with the company. Penalty — 
£100, half to the informer, half to the purposes of the Act. 

§ 22. Penalties of counterfeiting, &c. 

The Act also contains numerous provisions with respect to the constitution 
of the company, the election of its officers, its procediu*e, &c. 

7^-8 VicL c. 22 (1844). 

This Act (which see) regulates the punishments and penalties for 
counterfeiting, &c., haU-marks (a). 

§ 15. Gold plate of 22 carats fine to be marked with a crown and 22, in- 
stead of the lion passant. 

17 ^ 18 VicL e. 96 (1854). 

This Act authorizes her Majesty, by Order in Council, to allow any 
standard for gold plate, not being less than one-third part of the whole, and 
to approve thereby of the instrument for stamping such plate, setting forth 
in figures the actual fineness of the metal (6). 

18^ 19 VlcLc. 60(1855). 

Gold wedding rings are to be assayed and marked in the same way as 
other gold plate. 

6 <t 6 VicL c. 47 (1842) (Customs Act) (c). 

§ 59. Foreign gold and silver plate imported from abroad shall be of the 
respective standards required for plate wrought in England, and it shall not 
be sold, &c., until assayed, stamped and marked in England, Scotland, or 
Ireland, as plate of the same description made in that country. 

5^6 Vici. c. 56 (1842) (Customs Act). 

§ 6 (d). Foreign ornamental plate, manufactured before 1800, and im- 
ported, is exempted from the operation of the last Act. 

39 ^ 40 VicL c. 85 (1876) (Customs Act). 

§ 2 (e). Foreign gold and silver plate imported and sent to an assay office 
in the United Kingdom for assay shall be marked, in addition to the marks 
ordinarily used at that office for British plate, with an F on an oval escutcheon^ 
to denote the foreign origin of the plate. 



(a) See It. v. Xe«, 1 Leach, 416, and Jl, 
V. Ogderif 6 C. & P. 631, decided on the 
earlier statutes ; also Jt» v. Suter d: 
Coulson, 10 Cox, 577 ; and R v. Ardley, 
L. R. 1 C. C. R. 801, 12 Cox, 28 ; in 
which a spurious hall-mark was made the 
means of obtaining money by false pre- 
tences. 

(6) Accordingly the following reduced 

standards were ordered by the Council : — 

15 carats, to be marked with 16 and 626. 



12 carats, to be marked with 12 and 500. 

9 „ „ 9 „ 375. 

The crown and sovereign's head are not 
placedon plate of these qualities. 

(e) The entire Act but §§ 69 and 60 is 
repealed. 

{d) The remainder of the Act is re. 
pealed by 8 <fc 9 Vict c 84, § 2. 

(e) This re-enacts 80 <fc 81 Vict c. 82, 
§ 24, the whole of which Act is repealed 
by the present one. 
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Scotland (a). 

13 Geo. III. e. 59 (1773) (A). 

§ 2, which provided penalties for counterfeiting, &c., the marks for plate, 
is unrepealed in Scothind. 

38 Geo, III, c. 69 (1 798), (see above). 

§ 7 (c), which provided penalties for counterfeiting, &c., the marks for 
plate, is unrepealed in Scotland. 

6 ij- 7 Wm. IF, c, 69 (1886). 

§ 1. Gold plate not to be made, sold, or exported, under 18 carats fine, 
nor silver under 11 oz. 2 dwt. fine. Penalty — ^Fine not exceeding lOOZ. 

§ 2. Scotch goldsmiths to send their names, descriptions, and marks (to 
consist of the initial letters of their Cliristian and surnames, or, in the case of 
a partnership, of the initial letters of the firm name) for registration to the 
Goldsmiths' Company of Edinburgh, or of Glasgow. 

§ 3. Gold plate of 22 carats fine, and silver plate of 11 oz. 2 dwt. to be 
sent, marked with the maker's mark, to the assay office, and to be there marked 
with : — 

The mark of the thistle. 

A distinct variable letter to denote the year. 

The mark of the assaying company. 

Gold plate of 18 carats fine to be marked in addition Mrith 18. 

Silver plate of 11 oz. 10 dwt. fine to be marked in addition with the 
figure of Britannia. 

^16 and 17 contain certain exemptions from marking. 

§§ 18, 19 and 21 contain penalties for selling or exporting plate not duly 
marked, counterfeiting marks, &c., marking base metal, S^ 

The Act also contains provisions with respect to the assaying, recovering 
penalties, &c. 



The following statutes mentioned above under the head of " England " are 
also in force in Scotland: 6 Geo, /. c. 11 ; 24 Geo, III, seas, 2, c. 53 ; 38 
Geo. III. c. 69 ; 5 4-6 Vict, c. 47 ; 5^6 Fid. c, 56 ; 17 ^ 18 Fict, o, 96 ; 
18 ^ 19 Fict. c. 60; and 39 ^ 40 Vict. c. 35. 



(a) In the reign of James III. of Scot- 
land (1488) gold 22 carats fine, and silver 
11 penny fine were to be marked with 
the maker's mark, the mark of the deacon 
of the craft, and the mark of the town. 

(6) This Act was repealed as to Etiq- 



land by 7 <fc 8 Vict, e, 22, § 1. The first 
section was repealed by iJie Statute Law 
Itevision Act, 1871. 

(c) Repealed as to England by 7 <fr 8 
Vict. c. 22, § 1. 
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Ibeland. 



3 Oeo. 11. c. 8 (1730), (Irish Act) (a). 

§ 32. Gold and silver plate not to be sold until assayed, touched and 
marked 

§ 33. Plate to be assayed by the Dublin Company of Goldsmiths. Gold 
of 22 carats, and silver of 11 os. 2 dwt., to be touched by the wardens of the 
company, and marked with "the marks now usual for that purpose.*' On 
payment of duty, the plate to be marked with a mark to be appointed by the 
bommissioners of His Majesty's Bevenue {b), 
§ 38. Penalties for counteifeiting. Sec., provided. 
23 4* 24 Geo. III. c. 28 (1783), (Irish Act). 

§ 2. No gold plate to be made, sold, &c., except of 22 carats, 20 carats, or 
18 carats fine. Penalty — ^Forfeiture and fine of 10^. 
§ 3. The following marks appointed for gold of 22 carats : 

The mark of the maker, which is the number 22, and the first letter of 

the maker's Christian and surname. And, 
For Dublin, a harp crowned. 

For New Geneva (c), a like harp with a bar across the strings. 
§ 4. Marks for gold of 20 carats : 
The number 20. 
The maker's initials. And, 
For Dublin, a plume with three feathers. 
For New Geneva, a plume with two feathers. 
§ 5. Marks for gold of 18 carats : 
The number 18. 
The maker's initials. And, 
For Dublin, an unicorn's head. 

For New Geneva, an unicorn's head with a collar round the neck. 
§ 6 contains exemptions. 
§ 11 provides for the registration of new marks. 
§ 28 provides penalties for counterfeiting, &c. 
47 Geo. III. sees. 2, e. 15 (1807). 

§ 8. Irish gold plate of 22, 20 or 18 carats, and silver plate of 11 oz. 
2 dwt., to be assayed by the Goldsmith's Company of Dublin, touched and 
marked with "the marks now or hereafter to be used." 

§ 6. On payment of duty, gold and silver plate to be marked with the 
King's head, to denote that this has been done (d). 

^14, 15 and 16 provide penalties for persons selling or buying unmarked 
plate, or counterfeiting, 8cc., the marks used. 

(a) This Act was repealed as to gold (e) This was a company of Greneva 
by 28 & 24 Geo. III. c. 28, § 1 • (Ixlsh). watchmakers, who established themsdves 
It fixed a standard of 22 carats for gold in Co. Waterford. They carried on opera- 
(§ 88). tions only from about 1784 to 1790. 

(b) The figure of Hibemia was accord- {d) The figure of Hibemia continued 
ingly appointed. to be used in addition. 
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The Act also provides for the maimer in which duty is to be paid, books 
kept, &C. 



The following statutes mentioned above under the head of " England," 
are also in force in Ireland -.5^6 Vict. c. 47 ; 5^6 Vict. c. 56 ; 17 ^ 18 
Vict. c. 96 ; 18 4- 19 Vict. c. 60 ; 39 ^ 40 Vict. c. 35. 
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CLOCKS AND WATCHES, ETC. 

89 4' 40 Fict. c. 36, § 42 (a) (1876). 

Clocks and watches and other metal articles marked in imitation of British 
marks are forbidden to be imported into the United Kingdom {b). 



METAL BUTTONS. 



86 Geo. III. c. 60 (e) (1796). 

§ 1 provides penalties for ordering metal buttons to be falsely marked in 
indication of quality, and for purchasing buttons so marked. 

§ 2 provides penalties for falsely marking buttons in indication of quality, 
and for offering them for sale so marked. 

§ 3. No marks indicative of quality are to be placed upon metal buttons, 
except the words " gilt," or " plated," respectively. 

§ 4. The words " double gilt " and " treble gilt " may be placed upon 
buttons gilt to a specified degree. 

§ 7 declares what quality is required to constitute a •* gilt " or " plated " 
button. 

The Act also contains provisions with respect to procedure, &c. 



OUN-BAURELS. 



ByMoyal Charter, 1637, "The Master Wardens and Society of the Mystery 
of Gunmakers of the City of London " were incorporated, proof marks 
assigned to them, &c. 

53 Geo.III.cin (eQ(1813). 

§ 4 incorporates " The Guardians, Trustees and Wardens of the Gun- 
Barrel Proof House of the Town of Birmingham." 

§ 7 appoints the Birmingham proof marks to be — 1. Crossed sceptres 
surmounted bv a crown, with the letters B. C. P. 2, The same device, with 
the letter V (e). 

18 ^ 19 Vict c. 148 (1855) (Local), " The Gun-Ban-el Proof Act, 1855." 

§ 9 repeals the former Acts. 

§ 12 continues the incorporation of the Birmingham Company, under the 
name of "The Guardians of the Birmingham Proof House." 

Many provisions follow for the regulation of the Birmingham Company. 

§§ 84—101 contain provisions with respect to the marking of gun- 
barrels, penalties for falsely marking, &c. 

§§ 106 — 109 relate to foreign gun-barrels. 

(a) This is a re-enactment, with some § 9 (Local), 
variations, of 16 <fe 17 Vict, c, 107, § 44. (e) 55 Geo. III. c. 59 (1815), farther 

{h) See p. 289. regulated the marking of gun-barrels, but 

(c) Eepealed in part, Statute Law was also repealed by 18 d: 19 Vict, c. 
Revision Act, 1871. 148, § 9 (Local). 

(d) Repealed by 18 <& 19 Vict, c. 148, 
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CHAIN CABLES AND ANCHOBS. 

27 ^ 28 VicL c, 27 (1864); 34 i- 35 Vict. c. 101 (1871); 35 ^ 36 
VicL c. 80 (1872); and 37 ^ 38 Vict. c. 51 (1874), regulate the testing, 
proving, and marking of chain caljles and anchors, and provide penalties 
for falsely marking, &c. 

By § 4 of the Act of 1874, every contract for the sale of a chain cable 
implies, in the absence of an express stipulation to the contrary, that the 
cable has been duly tested and marked. 



PLATING CARDS. 

25 ^ 26 Vict. c. 22 (1862). 

§§ 28 — 37 provide that playing cards are to be sold in separate packs, 
enclosed in wrappers to be provided by the Commissioners of Inland Eevenue, 
on which the duty chargeable and the name of the maker are to be marked. 
Penalties for frauds, &c. 

16 db 17 Vict. c. 107 (1853). 

§§ 114 — 115. Imported playing cards are to be sold in separate packs, to 
be enclosed in proper wrappers to be provided by the Commissioners of Inland 
Revenue. 

§ 116. Penalties for coimterfeiting, &c., such wrappers. 



PAINTINGS, DBAWINGS, AND PHOTOGRAPHS. 

25 ^ 26 Vict. c. 68 (1862), " Copyright for Works of Art Act." 
§ 7. By this section it is forbidden to do any of the following acts : — 

1. Fraudulently sign any painting, drawing, photograph or negative with 
any name, initials or monogram. 

2. Fraudulently sell, publish, &c., any painting, &c., marked with the 
name, &c., of a person who did not execute such work. 

3. Fraudulently utter any copy or colourable imitation of any painting, 
8tc, whether the subject of subsisting copyright or not, as having been 
executed by the author of the original 

4. Wliere the author of any painting, &c., has parted with the possession 
of the work, and the work is altered by any other person, it is forbidden, 
during the life of the author, to make, sell, publish, &c., such work or a copy 
of it so altered as or for the unaltered work of the author. 

The section provides penalties for offenders against its provisions, but 
limits the time during which they can be incurred to within twenty years 
after the death of the person whose works have been wrongftilly dealt with. 
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HOPS, 



54 Geo, III, c, 128 (a) (1814). 

§ 1 . Growers of hops are to mark the bags, in letters of specified dimensions, 
with their names, and the names of the parish and county in which the hops 
were grown, before putting the hops into the bag. Penalty for putting in the 
hops before marking the bag. 

29 ^ 30 Vkt. c, 37 (1866), " The Hop (Prevention of Frauds) Act, 1866." 

§ 2. Growers of hops are to mark each bag, in addition to their own names 
and the names of the parish and county, with the year in which the hops 
were grown, the progressive number of the bag, and its weight. 

Penalties are provided for not marking, falsely marking, wilfully altering 
marks, &c. 

§ 18. The vendor is to be deemed to contract that the marks are genuine. 
§20. The provisions of the Merchandise Marks Act, 1862, §§ 23 and 
24, are incorporated. 



WOOLLEN CLOTHS. 

5 Geo, III. c. 61 (1765), (West Biding of Yorkshire). 

§ 2 provides for the appointment by the justices of the peace for the West 
Biding of Yorkslure of searchers and measurers of cloth within the riding. 

§ 3. After measuring cloths milled at the fulling mill as provided, the 
searcher and measurer is to affix to one end of each cloth a leaden seal pro- 
vided by the clothier, and to stamp on the seal or rivet the name of the 
searcher and measurer, the length and breadth of the cloth, and the number 
of the piece, according to an annual rotation. 

§ 6. After the milled cloth is brought from the fulling mill, and before it 
is put upon the tenter, the clothier is to seal the other end, and stamp the 
seal or rivet with the length and breadth of the cloth. 

§ 1 8. Every clothier is to weave or sew into the head of the cloth, at the 
time of making, his name and place of abode. 

Penalties for frauds, &c. 

6 Geo. in, c. 23 (1766), (West Riding of Yorkshire). 

§ 2. The searcher and measurer is to measiu'e milled cloths as provided by 
the last Act, and to rivet on a leaden seal, and to stamp on the rivet his name 
and the name of the mill where he is stationed, and on the rest of the seal 
the length, breadth, and number of the cloth. 

§ 5. Where cloth is remeasured, as provided, and is found to be of less 
length, or of less length for above one third of the length than was stated on 



(a) This Act is repealed in part. The 
former Acts, now repealed, were 14 Oeo, 
III. c. 68, under which the excise officer 
was to mark each bag of hops with the 
weight of hops, the name and place of 
abode of the grower, and the date of the 
year; 39 & 40 Qeo, III, c, 81, under 



which the grower was himself to mark 
his name and place of abode, the excise 
officer the weight, date, and progressive 
number of the bag; and 48 Geo. 111. c. 
134, imder which the owner was in addi- 
tion to mark the name of the parish and 
coimty in which the hops were grown. 

X 2 
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the previous seal, the last measurer is to affix a new stamp, and place his own 
name on the rivet, with the words " Inspector" or ** Supervisor," and on the 
same seal the true leni^th and breadth. 

§ 13. The clothier may weave or sew his name and place of abode into the 
cloth, either in distinct letters or words, or in common or usual abbreviations. 

Penalties for frauds, &c. 



LINEK. 

13 Geo. L c. 26 (a), (1726), (Scotland). 

§ 30. Every trader, dealer, and weaver of linen may weave in any piece of 
linen of his make his name, or some known mark. Penalty for counter- 
feiting such mark. 

17 Geo. IL c. 30 (/>), (1743). 

§ 1 . Penalties provided for stamping foreign linens in imitation of British 
or Irish, and for placing counterfeit stamps on British or Irish linens. 

18 Geo. IL c. 24 (b), (1744). 

§ 1. Linens to be stamped must be sworn to be of the manufacture of 
[Scotland or] Ireland. 

§ 2 (c). No bounty to be paid on British or Irish linens exported, but on 
such as are marked at both ends of every piece with the name and place of abode 
of the maker, the year of manufacture, the number of the piece in rotation, the 
name and place of abode of the exporter or seller for exportation ; and unless 
the ends are also marked with the month and year when, and the name of the 
port at which the linens are entered for exportation. The marks to be stamped 
with lamp black and burnt oil. 

Penalties for falsely stamping, &c. 

4 Geo. IV. c. 40 (1823), (Scotland). 

§ 3. Every manufacturer or weaver of linen and dealer in linen in Scotland 
may weave his name, or fix any mark or seal, in any piece of linen of his make, 
to denote the length, breadth, or quality of the finen, or the maker's name. 
Penalties for counterfeiting. 

5 & 6 IFm. IV. c. 27 (1835), (Ireland). 

• § 4. Across each end of every piece of linen offered for sale in open fair or 
market in Ireland there are to be woven two coarse threads or cords at a dis- 
tance of one fourth of an inch, and close to such threads or cords on each end 
are to be written the Christian name, surname, and place of residence of the 
weaver or manufacturer, and on the outside fold of every piece its length and 

breadth. 

§ 14. The Lord Lieutenant to appoint a committee of twelve in each county, 
to superintend the brown linen trade. 

(a) This Act is in great part repealed. (c) Repealed as to bounty by 6 Geo. 

(h) Repealed as to Scotland by 4 Geo. IV. c. 106. 

rv. c. 40, § 1. 
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§ 19. The committee in each county to prescribe the form and device of the 
seal or stamp to be used by the county seahnaster of brown linen. 

§ 21. The sealmaster shall affix to each piece of brown linen brought for the 
purpose, and which shall be in accordance with the Act, an impression of 
the seal, in black, red, or blue ; and shall also mark with the same ingredients 
on the back of each piece its length, breadth, name of sealmaster, and the 
parish and county where he resides, or the name of the market town to which 
he is appointed. 

Eegulations for sales, penalties for frauds, &c. 



PUBLIC STORES. 



38 4- 39 Vict c, 25 (a) (1875), "The PubUc Stores Act, 1875." 

§ 4. The marks described in the First Schedule to the Act are appropriated 
to denote her Majesty's property. Penalty for unauthorized use of such 
marks. 

§ 5. Penalty provided for obliteration of marks. 

§ 6. Penalty for unlawful possession of public stores (b). 



(a) This Act repealed the following 
Acts, by which the Pablic Stores had 
previously been regulated : — 9 Wm. III. 
c. 41 (1697) ; this Act provided penalties 
for forging the King^s marks, or having 
in possession goods so marked ; 9 Geo, I, 
c. 8 (1722) ; this Act modified the penal- 
ties contained in the former Act ; 17 
Geo. IL c. 40, § 10 (1743) ; this provided 
for the trial of offences against these Acts 
before any judge, justice, or justices at 
assizes, or justices of the peace at general 
quarter sessions ; 39 dE; 40 Geo. III. c. 89 
(1800) ; this Act provided penalties for 
selling or having in possession goods 
marked with the marks specified, or 
defacing, &c., such marks ; 54 Geo. III. 
c, 60 (1814) ; this extended the provisions 
of the former Acts to cordage wrought 
with worsted threads ; 54 Geo. III. c. 
159, § 10 (1814) ; this provided a penalty 
for sweeping for lost anchors, cables, &c., 
belonging to the Eling's service ; 55 Geo, 
III. c. 127 (1815) ; this extended the 
previous Acts to include all public stores ; 
30 dk 31 Vict. c. 128 (1867), " The War 
DepartmejU Stores Act, 1867 ;" and 32 <t' 
33 Vict. c. 12 (1869), " T/u Naval Stares 
Act, 1869." The following Acts have also 
from time to time regulated Naval Stores : 
25 di 26 VicU c. 64, '' The Naval and 



VictuaUing Stores Act, 1862 " ; 27 db 28 
Vict. c. 91, " The Naval a/nd Victualling 
Stores Act, 1864 " ; 30 <fe 31 Vict. c. 119, 
" The Naval St(yres Act, 1867 " ; all of 
which Acts were previously repealed. 

(b) It has been repeatedly decided that 
on an indictment under 9 <fe 10 Wm. III. 
c. 41, for being unlawfully in possession 
of marked stores, the prisoner cannot be 
convicted unless he is in possession with 
knowledge of the marks. See R. v. — , 
Foster Cr. Cas. 439 ; R. v. Banks, 1 Esp. 
144 ; R. v. WUlmett, 3 Cox, 281 ; R. v. 
Cohen, 8 Cox, 41 ; R. v. Sleep, 8 Cox, 472. 
In R V. Banks it was, indeed, held by 
Lord Kenyon, C. J., that it was suflacient 
for the prosecution to prove the finding 
of the marked goods in the prisoner's 
possession, the prisoner being aJlowed to 
obtain acquittal by proving his ignorance ; 
but it is now for the prosecution to prove 
the knowledge, in the alB&rmative (see R. 
v. WUlmett; R. v. Cohen; R. v. SUep). 
Such knowledge may, however, be pre- 
sumed by the jury from the circumstances 
attending the possession : R v. Sleep. 
Although a specified certificate was re- 
quired by 9 <k 10 Wm. III. c. 41, to 
justify possession of marked goods, it was 
held that another form of certificate might 
be accepted (R^ v. WiUm>et;t), or even tho 
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Rnt Schedule. 



Marks appropriated for use in or on 

Stores. 
Hempen oordagc and wire rope. 

Canvas, fearnought, hammocks, and 

seamen's bags. 
Buntin. 
Candles. 

Timber or metal. 

Any stores not before enumerated, 

whether similar to the above or 

not. 



certificate be dispensed with altogether 
{R. V. ; Jt. V. Bafik»)f there being 



no proof of knowledge. 

PoFwession by a railway company for 
purpose of transfer, on behalf of the 
prisoner, in such a possession by the 



her Majesty's stores ; 

Marks. 
White, black, or coloured worsted 

threads laid up with the yams and 

the wire respectively. 
A blue line in a serpentine form. 

A double tape in the warp. 

Blue or red cotton threads in each 
wick or wicks of red cotton. 

The name of her Majesty, her prede- 
cessors, her heirs or successors, or 
of any public department, or any 
branch thereof, or the broad arrow, 
or a crown, or her Majesty's arms, 
whether such broad arrow, crown, 
or arms be alone or be in com- 
bination with any such name as 
aforesaid, or with any letters de- 
noting any such name. 

prisoner as to justify a conyiction : Ji. 
V. SurUey, 8 Cox, 179. 

As to the exception in favonr of con- 
tractors and contractors* servants, see JL 
V. Silversides, 8 Q. B. 406 ; and A v. 
Fitzgerald, id C. G. C. Sess. Pi^. 869. 
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UNITED STATES STATUTE LAW. 
Act of Congress of July 8th, 1870. 

§ 77. And be it further enacted, that any person or firm domiciled in the 
United States, and any corporation created by the authority of the United 
States, or of any State or Territory thereof, and any person, firm, or corpora- 
tion resident of or located in any foreign country which, by treaty or conven- 
tion, affords similar privileges to citizens of the United States, and who are 
entitled to the exclusive use of any lawful trade mark, or who intend to 
adopt and use any trade mark, for exclusive use within the United States, 
may obtain protection for such lawful trade mark by complying with the 
fpllowing requirements, to wit : — 

First — By causing to be recorded in the Patent Office, the names of the 
parties and their residences and place of business, who desire the protection 
of the trade mark. 

Second — The class of merchandise and the particular description of goods 
comprised in such class, by which the trade mark has been or is intended to 
be appropriated. 

Third-— A description of the trade mark itself with fac-similes thereof, and 
the mode in which it has been or is intended to be applied and used. 

Fourth::— The length of time, if any, during which the trade mark has 
been used. 

Fifth — The payment of a fee of twenty-five dollars, in the same manner 
and for the same purpose as the fee required for patents. 

Sixth — ^The compliance with such regulations as may be prescribed by the 
Commissioner of Patents. 

Seventh — ^The filing of a declaration, under the oath of the person or of 
some member of the firm or officer of the corporation, to the effect that the 
party claiming protection for the trade mark, has a right to the use of the 
same, and that no other person, firm, or corporation, has the right to such 
use, either in the identical form, or having such near resemblance thereto as 
might be calculated to deceive, and that the description and fac-similes pre- 
sented for record are true copies of the trade mark sought to be protected. 
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§ 78. And be it further enacted, that such trade mark shall remain in 
force for thirty years from the date of such i-egistration, except in cases where 
such trade uuirk is churned for and applied to aiticles not manufactured in 
this countiT, and in which it receives protection under the laws of any 
foiTip^n country for a shorter period, in which case it shall cease to have any 
force in this country by virtue of this Act, at the same time that it becomes 
of no e fleet elsewhere, and during the period that it remains in force it shall 
entitle the p(Tson, iirm, or corporation reg^istering the same to the exclusive 
u^o thiTcof, so far as regards the description of goods to which it is appro- 
])riate(l in the statement tiled under oath as aforesaid, and no other person 
si) all lawfully use the same trade mark, or substantially the same, or so 
nearly resembling it as to be calciUated to deceive upon substantially the 
same* description of goods : Pro\ided that six months prior to the expiration 
of the said term of thirty years, apj)lication may be made for a renewal of such 
registration, under regulations to be prescribed by the Commissioner of 
Patents, and the fee for such renewal shall be the same as for the original 
registration, certificate of such renewal shall be issued in the same manner 
as for the original registration, and such trade mark shall remain in force for 
a further term of thirty years : And provided further, that nothing in this 
section shall be construed by any court as abridging or in any manner 
affecting unfavourably the claim of any person, firm, corporation, or company 
to any trade mark after the expiration of the term for which such trade mark 
was registered. 

§ 79. And be it further enacted, that any person or corporation who shall 
rcjiroduce, copy, counterfeit, or imitate any such recorded trade mark, and 
affix the same to goods of substantially the same description, properties, and 
qualities as those refeiTcd to in the registration, shall be liable to an action 
on the case for damages for such unlawful use of said trade mark at the suit 
of the owner thereof in any Court of competent jurisdiction in the United 
States, and the party aggiieved shall also have his remedy according to the 
course of equity to enjoin the wrongful use of Ids trade mark, and to recover 
compensation therefor in any Court having jurisdiction over the person guilty 
of such wrongful use. The Commissioner of Patents shall not receive and 
record any proposed trade mark which is not and cannot become a lawful 
trade mark, or which is merely the name of a person, firm, or corporation 
only, unaccompanied by a mark sufficient to distinguish it from the same 
nairie where used by other persons, or which is identical with a trade mark 
appropriated to the same class of merchandise and belonging to a different 
owner and already registered or received for registration, or which so nearly 
rcfcmblcs such last-mciitioncd trade mark as to be likely to deceive the 
public: Provided, that this section shall not prevent the registry of any 
lawful trade mark rightfully used at the time of the passage of this Act. 

§ 80. And be it further enacted, that the time of the receipt of any trade 
mark at the Patent Office for registration shall be noted and recorded, and 
copi( s of the trade mnk and of the date of the receipt thereof, and of the 
statement filed therewith under the seal of the Patent Office, certified by the 
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Commissioner, shall be evidence in any suit in which such trade mark shall 
be brought in controversy, 

§ 81. And be it further enacted, that the Commissioner of Patents is 
authorized to make rules and regulations and to prescribe forms for the 
transfer of the right to use such trade marks, conforming as neariy as prac- 
ticable to the requirements of the law req>ecting the transfer and trans- 
mission of copyrights. 

§ 82. And be it further enacted, that any person who shall procure the 
registry of any trade mark, or of himself as the owner thereof, or an entry 
respecting a trade mark in the Patent Office under this Act, by making any 
false or fraudulent representations or dedarations verbally or in writing, or 
by any fraudulent means, shall be liable to pay damages in consequence of 
any such registiy or entry to the person injured thereby, to be recovered in 
an action on the case in any Court of competent jurisdiction within the 
United States. 

§ 83. And be it further enacted, that nothing in this Act shall prevent, 
lessen, impeach, or avoid any remedy at law or in equity which any party 
aggrieved by any wrongful use of any trade mark might have had if this Act 
had not beeu passed. 

§ 84. And be it further enacted, that no action shall be maintained under 
the provisions of this Act by any person claiming the exclusive right to any 
trade mark which is used or claimed in any unlawful business, or upon any 
article which is injurious in itself, or upon any trade mark which has been 
fraudulently obtained, or which has been formed and used with the design of 
deceiving the public in the purchase or use of any article of merchandise. 



Act of Congress of 1875. 

Be it enacted by the Senate and House of Bepresentatives of the United 
States of America in Congress assembled : — 

§ 1. That every person who shall, with intent to defraud, deal in or sell, 
or keep or offer for sale, or cause or procure the sale of, any goods of sub- 
stantially the same descriptive properties as those referred to in the registra- 
tion of any trade mark, purauant to the statutes of the United States, to 
which, or to the package in which the same are put up, is fraudulently affixed 
said trade mark, or any colourable imitation thereof, calculated to deceive the 
public, knowing the same to be counterfeit, or not the genuine goods referred 
to in said registration, shall, on conviction thereof, be punished by fine not 
exceeding one thousand dollars, or imprisonment not more than two years, or 
both such fine and imprisonment. 
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§ 2. That every person who fraudulently affixes, or causes or procures to 
be fmudulently affixed, any trade mark registered pursuant to the statutes of 
the United States, or any colourable imitation thereof, calculated to deceive 
the public, to any goods of substantially the same descriptive properties as 
thos4' referred to in said registration, or to the package in which they are put 
up, knowing the siuue to l)e counterfeit, or not the genuine goods referred to 
in said registration, shall, on conviction thereof, be punished as prescribed in 
the first section ot this Act. 

§ 3. That every person who fraudulently fills, or causes or procures to be 
fraudulently filled, any package to which is affixed any trade mark, registered 
pursuant to the statutes of the United States, or any colourable imitation 
thereof, calculated to deceive the public, with any goods of substantially the 
same descriptive properties as those referred to in said registration, knowing 
the same to be counterfeit, or not the genuine goods referred to in said regis- 
tration, shall, on conviction thereof, be punished as prescribed in the first 
section of this Act. 

§ 4. That any person or persons who shall, with intent to defrand any 
person or persons, knowingly and wilfully cast, engrave, or manufacture, or 
have in his, her, or their possession, or buy, sell, offer for sale, or deal in, 
any die or dies, plate or plates, brand or brands, engraving or engravings, on 
wood, stone, metal, or other substance, moidds, or any false representation, 
likeness, copy, or colourable imitation of any die, plate, brand, engraving or 
mould of any private label, brand, stamp, wrapper, engraving on paper or 
other substance, or trade mark, registered pursuant to the statutes of the 
United States, shall, upon conviction thereof, be punished as prescribed in the 
first section of this Act. 

§ 6. That any person or persons who shall, with intent to defraud any 
person or persons, knowingly and wilfully make, forge or counterfeit, or have 
in his, her, or their possession, or buy, sell, offer for sale, or deal in, any 
representation, likeness, similitude, copy, or colourable imitation of any private 
label, brand, stamp, wrapper, engraving, mould, or trade mark, registered 
pursuant to the statutes of the United States, shall, upon conviction thereof, 
be punished as prescribed in the first section of this Act. 

§ 6. That any person who shall, with intent to injure or defraud the owner 
of any trade mark, or any other person lawfully entitled to use or protect the 
same, buy, sell, offer for sale, deal in, or have in his possession any used or 
empty box, envelope, wrapper, case, bottle, or other package, to which is 
affixed, so that the same may be obliterated without substantia injury to such 
box or other thing aforesaid, any trade mark, registered pursuant to the 
statutes of the United States, not so defaced, erased, obliterated, and destroyed 
as to prevent its fraudulent use, shall, on conviction thereof, be punished as 
prescribed in the first section of this Act. 

§ 7. That if the owner of any trade mark, registered pursuant to the 
statutes of the United States, or his agent, make oath, in writing, that he has 
reason to believe, and does believe, that any counterfeit dies, plates, brands, 
engravings on wood, stone, metal, or other substance, or moulds, of his said 
registered trade mark, are in the possession of any person, with intent to use 
the same for the purpose of deception and fraud, or make such oaths that 
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any counterfeits or colourable imitations of his said trade mark, label, brand, 
stamp, wrapper, engraving on paper or other substance, or empty box, enve- 
lope, wrapper, case, bottle, or other package, to which is affixed said registered 
trade mark not so defaced, erased, obliterated, and destroyed as to prevent 
its fraudulent use, are in the possession of any person with intent to use the 
same for the purpose of deception and fraud, then the several judges of the 
circuit and district courts of the United States, and the commissioners of the 
circuit courts may, within their respective jurisdictions, proceed under the 
law relating to search-warrants, and may issue a search-warrant authorising 
and directing the marshal of the United States for the proper district to search 
for and seize all said counterfeit dies, plates, brands, engravings on wood, 
stone, metal, or other substance, moulds, and said counterfeit trade marks, 
colourable imitations thereof, labels, brands, stamps, wrappers, engravings on 
paper, or other substance, and said empty boxes, envelopes, wrappers, cases, 
bottles, or other packages that can be found ; and upon satisfactory proof 
being made tliat said counterfeit dies, plates, brands, engravings on wood, 
stone, metal, or other substance, moulds, counterfeit trade marks, colourable 
imitations thereof, labels, brands, stamps, wrappers, engravings on paper or 
other substance, empty boxes, envelopes, wrappers, cases, bottles, or other 
packages, are to be used by the holder or owner for the purpose of deception 
and ^ud, that any of said judges shall have full power to order all said 
counterfeit dies, plates, brands, engravings on wood, stone, metal, or other 
substance, moulds, counterfeit trade marks, colourable imitations thereof, 
labels, brands, stamps, wrappers, engravings on paper or other substance, 
empty boxes, envelopes, wrappers, cases, bottles, or other packages, to be 
publicly destroyed. 

§ 8. That any person who shall, with intent to defraud any person or 
persons, knowingly and wilfully aid or abet in the violation of any of the 
provisions of this Act, shall, upon conviction thereof, be punished by a fine 
not exceeding iive hundred dollars, or imprisonment not more than one year, 
or both such fine and iiqprisonment. 
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TREATY WITH THE UNITED STATES, 1877. 

Declaration between Great Britain and the United States fob 

THE Protection of Trade Marks. 

The Govenunent of her Mijesty the Queen of the United Kingdom of 
Great Britain and Ireland, and the Government of the United States of 
America, with a view to the reciprocal protection of the marks of manu- 
facture and trade in the two countries, have agreed as follows : 

The subjects or citizens of each of the contracting parties shall have, in 
the dominions and possessions of the other, the same rights as belong to 
native subjects or citizens, or as are now granted or may hereafter be granted 
to the subjects and citizens of the most favoured nation, in everything relating 
to property in trade marks and trade labels. 

It is understood that any person who desires to obtain the aforesaid 
protection must fulfil the formalities required by the laws of the respective 
countries. 

In witness whereof the Undersigned have signed the present Declaration, 
and have afBxed thereto the seal of their arms. 

Done at London, the 24th day of October, 1877. 

(l.8.) derby. 

(l.8.) EDWARDS PJERREPONT. 
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ABANDONMENT of trade mark by dismiflsal of suit, 65. 

ACCOUNT, 9, 107, 127, 140. 

incident to injunction, 140. 

wherever another^B mark is used, 141. 

except where it was not known to be a trade mark, 141. 

sometimes useless, 141. 

none where laches, 141. 

where offer of submission, 141. 

subdivided, 142. 

extent o^ 142. 

election between damages and, 142, 143. 

ACQUIESCENCE. See Belay. 

ACQUISITION of trade marks, 6, 47. 

length of user formerly required for, 48. 
now not required for, 49. 
by registration, 60. 

ACTION on the case, 9, 93. 

ACTUAL FRAUD, infringement without, 73. 

ADDRESS of applications to registrar, 256. 
alteration of, in register, 234. 

ADVANTAGES of use of trade marks, 3. 

ADVERTISEMENT no trade mark, 38, 

in " Trade Marks Journal," 227, 263. 

marks incapable of, 228. 
of cotton marks, 241, 267. 

AFFIXED to the article, trade mark must be, 14, 63. 

AGENT, question of title between principal and, 112. 
restrained by injxmction, 115. 
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"AINSWORTirs THREAD/* 21. 

ALIENS, tiiulo marks of, 11, 47. 

ALMANACK, imitation of, 168. 

ALTERATION of nj^nsU'i-etl trade mark, 54, 86, 233. 
aiid rectiflcatiun of register, 2133. 

AMERICA. See United States. 

ANALOGOUS CASES to those of trade mark, 12, 149. 

« ANATOLIA LIQUORICE," 41, 43. 

« ANCHOR BRAND WIRE," 65, 77, 205. 

ANCHORS, chain cables and, 306. 

"ANCHOVIES, BURGESS* ESSENCE OF," 20. 

« APOLLINARIS WATER," 205. 

APPEAL, delay in, 110. 

APPLICATION for registration, 52, 225, 256, 269. 
statement on, 225. 

representation of trade mark on, 226, 237. 
declaration to accompany, 226. 
by a company, 226, 258, 271. 
by a firm, 227, 257, 271. 
acknowledgment of, by registrar, 227. 
advertisement of, 227, 241. 
as proprietor by assignee, 268. 

APPORTIONMENT of costs, 147. 

APPROPRIATION of trade maiks to special classes of goods, 6, 50, 80, 215, 
225, 242. 

ARMS, Royal or national, will not be registered as new marks, or parts of new 
marks, 221, 261. 
of counties, cities, and boroughs in the United Kingdom will not 
be registered as new marks, or parts of new marks, 221, 261. 

ASSIGNEE or transmittee, registration of, 230. 
of joint owners, 232. 

ASSIGNMENT of trade maiks, 6, 55, 58, 215, 268. 
form of, 254. 
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ASSUMED NAME used as trade name, 153. 
ATTORNEYS practice, goodwill of, 184 
AUSTRIAN bank notes, 1 76. 
AUTHORITY, colourable, 136. 

BAILEE of goods falsely marked, 116. 

BANK NOTES, 176. 

BANKING BUSINESS, 97. 

BANKRUPTCY, transmission on, 7, 69. 
Act, 1869. See Statutes. 

" B. B. H." iron, 46. 

"BEETON'S CHRISTMAS ANNUAL," 165. 

'' BEET-ROOT SUGAR," 32. 

*' BELL'S LIFE," 169, 207. 

" BIRTHDAY SCRIPTURE TEXT-BOOK," 171. 

BOND, form of, 265. 

« BORWICK'S BAKING POWDER,'' 82. 

« BOUQUET HAMS," 77. 

BRICK WORKS, question of title in respect of, 112. 

« BRITANNIA, THE," 207. 

"BROOKLYN WHITE LEAD CO.," 162. 

« BURGESS' ESSENCE OF ANCHOVIES," 20. 

BUSINESS. See Goodwill. 

BUTTONS, metal, 305. 

CARDS, 306. 

" CARRIAGE BAZAAR," 154. 
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CARRIER of goo(U fal8ely marked, 116. 
CASES analogous to casen of trade mark, 12, 149. 

CERTIFICATE hy rcgiHtrar, 234. 

of refusal to rt'giHter, 6, 18, 23, 122, 223. 
to be evidence, 218. 

CHAIN cables and anchors, 306. 

CHANCERY DIVISION, 100, 216, 234. 

CHARACTERISTICS of registered trade mark, 214. 

« CHEA VIN'S FILTERS," 34, 3a 

« CHLORODYNE," 37. 

"CHRISTY'S MINSTRELS,'' 163. 

CIRCULARS, deceptive, 164. 

CIVIL REMEDY, 93. 

not affected by conviction under the Merchandise Marks Act, 1862 ; 
87, 120. 

« CLARKE'S PILI^," 163. 

CLASSES of goods, 6, 60, 80. 216, 226, 242. 
determination of aoubt as to, 226. 
old marks may be registered for parts of, 216. 

CLOCKS and watches, 289, 306. 

CLOTHS, woollen, 307. 

COLLATERAL MISREPRESENTATIONS do not disentitle, 10, 36, 130, 134. 

COLOURABLE AUTHORITY, 136. 

differences, infringement with, 77. 

COMMISSION MERCHANTS, 116. 
COMMISSIONERS OF PATENTS, 100, 214, 239. 

COMMITTEE OF EXPERTS FOR COTTON MARKS, 237, 266. 

COMMON LAW remedy, 9, 93. 

requisites to entitle to damages at, 6. 
fraudulent intention at, 9, 95. 
Equity at first followed the, 102, 103. 
terms or symbols, 269. 
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COMPANIES ACT, 1862. See Statutes. 

COMPANY, name of, 161. 

application for registry by, 226, 268, 271 . 

COMPROMISE, costs in case of, 146. 

CONFLICT of laws, 11. 

CONNEXION of trade mark with goodwiU, 6, 180. 

CONSTRUCTION, principle of, 34, 111. 

« CONTEMPORARY REVIEW," 168, 

CONTEMPT, committal for, 110. 

CONTINUATION of title to trade marks, 7, 216. 

CO NTRACT, questions of, in respect of trade marks, 118. 

names, 164. 
trade secrete, 177. 

COPYRIGHT, trade mark distin^hed from, 11. 
no, in title of publication, 171. 

Acts, registration of trade marks under, is useless, 11, 171. 
the word, will not be registered, 221, 260, 271. 

COSTS, 144. 

against wharfingers, 146. 

in case of compromise, 146. 

of unnecessary litigation, 146. 

apportionment of, 147. 

infancy does not excuse from, 147. 

incurred by defendant's fraud recovered from him, 98, 147. 

not given by reason of plaintiff's delay, 127. 

COTTON CLOTHS, trade mark indicative of printer of, 3, 112. 
marks, registration of, 237, 241, 266, 269. 
forms in use in respect of, 273. 

COUNTER-CLAIM, injunction granted on, 107. 

COUNTER-STATEMENT, 228, 264. 
form of, 266. 

COURT, definition of the, 234. 

application to and orders of the, 216, 235. 
submission of conflicting claims to the, 236. 
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COVENANT by vendor of goodwUl usual, 191. 

to make profitable, 192. 
))y purchaser of goodwill to keep up business implied, 194. 

CREST &s a trade mark, 29. 

a roval or national, will not be] registered as a new mark, or part 
01 a new mark, 221, 261. 

CRIMINAL PROSECUTION, 82. 

*< CROSS COTTON," 66. 

CROWN, representations of the royal, will not l)e registered as new marks, or 
parts of uew marks, 221, 261. 

« CROWN SEIXO *' wine, 43, 78, 203. 

CUSTOMS reguktions, 289, 298, 305. 

CUTLERS' COMPANY, 219, 236, 291, 
CUTLERY, marks on, 63, 291. 



DAMAGES, 98, 107, 142. 

nominal, at least, where infringement, 99. 
measure of, 143. 

DATE of registration, 230. 

« DAY AND l^LARTIN'S BLACKING,'* 74, 173, 203. 

DEAD LANGUAGES, trade marks consisting of words from the, 38. 

DEATH, transmission of trade mark on« 61. 

DECEPTION, actual, 75, 136. 
probable, 75. 

must be probable for injunction to issue, 75, 163, 170. 
of first purchaser immaterial, 68, 96, 136. 

DECEPTIVE MARKS not protected, 57. 
labels and notices, 173. 
circulars, 154. 
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DECLARATION on application for registration, 52, 226, 238, 267, 270. 
by assignee and transmittee, 231. 
by infant, lunatic, &c., 239. 
forms of, 263, 276. 

by transmittee, 264. 

DEFENCES, 121. 

non-infringement, 121. 

plaintiff's trade mark bad, 121. 

no registration or certificate of non-registration, 122. 

plaintiff not the registered proprietor, 123. 

trade mark severed from goodwill, 123. 

licence, 124. 

delay and acquiescence, 124. 

plaintiff's misrepresentation, 127. 

improper allegation of patent by plaintiff, 131. 

inoperative, 136. 

ignorance, 136. 

puffiDg, 135. 

equality in quality, 136. 

infancy, 136. 

colourable authority, 136. 

slight delay, 136. 

inmneement by others, 136. 

immediate purchaser not deceived, 136. 

no proof of ^tual deception, 136. 

DEFINITION of trade mark in Merchandise Marks Act, 1862 ; 16, 277. 
Trade Marks Act, 1876 ; 17, 220. 

effect of, 17. 
advantages of, 18. 

DELAY, 124. 

on motion for injunction, 125. 

at the hearing or on demurrer, 125. 

on appeal, 110. 

on motion to commit, 110, 126. 

for the purpose of obtaining evidence, 108, 126, 136. 

of plaintiff, indulgence to defendant by reason o^ 127. 

no account where, 141. 

DELIVERY up and destruction of spurious marks, 107, 120. 

DESCRIPTIVE WORD no trade mark, 16, 31, 36, 64. 

DETERMINATION of doubt as to classes, 225. 

DEVICE, 27, 28. 



322 IKDKZ. 

DISCOVERY, 106, 137. 

princi])le on which given, 137. 

not given where oppresflive, 137. 

given where necessary, 138. 

action for, 139. 

under Merchandige Miirks Act, 1862 ; 139. 

DISENTITLED, plaintiff, 9, 121, 124, 127, 131. 

DISMISSAL of tfuit, abandonment of trade mark by, 65. 

DISPOSAL of goodwill on dissolution of partnership, 194. 

DISPUTED CLAIM of re^'istration, registrar's duty in case of, 229. 

DISSOLUTION of partnerHhip, 166. 

DISSOLVE, motion to, 109, 

DISTINCTIVENESS requisite, 26, 35. 

DISUSED MARK, infringement of, 66, 80. 

DRAWINGS, 3()6. 

DURATION of registration, 62, 232. 



"EAU DE COLOGNE," xxxiii,, 206. 
ELECTION between account and damages, 142. 
ELEMENTS necessary to found jurisdiction, 106. 
" ELKINGTON'S A SPOONS," 88. 
EMPLOYMENT, former, may be stated, 157. 
ENGLAND, hall marks in, 293. 
ENGRAVER, infringement by, 80, 115. 

'' ENTERED AT STATIONERS* HALL," the words, will not be registered, 
221, 260, 271. 

ENTRIES to be made in register, 230. 

ENTRY of rectification in register, 233. 
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EQUALITY in quality no defence, 136. 

EQUITY, 5, 99, 101. 

remedy in, 9, 106. 

at first followed tiie law, 102, 103. 

question as to foundation of jurisdiction in, 103. 

in what sense fraud is required in, 105. 

"ERA," the, 170. 

ERASURE of spurious marks, 107. 

<* ESSENCE OF ANCHOVIES, BURGESS V 20. 

ESSENTIAL PARTICULARS of trade mark, 220. 

infringement of, 77. 

ESTABLISHMENT, fraudulent use of name of, 159. 
of registry and general rules, 217.. 

ETCHINGS, 176. 

" EUREKA SHIRTS," 39, 64, 204. 

*« EVERETTS PREMIER BLACKING," 87. 

EVIDENCE, 109, 238. 
of fraud, 154. 

certificate of registrar to be, 218. 
to be produced on transmission, 231. 
on motion to rectify register, 235. 
delay for the purpose of obtaining, 108. 

EXACT FAC-SIMILE not required to constitute forgery, 87. 

'' EXCELSIOR" soap, 39, 64, 111. 

EXCLUSIVE USE of trade mark, 215. 

EXHIBITION medals, 114, 288. 

will not be registered as new marks, or parts of new marks, 
221, 261. 

EXPERTS for cotton marks, committee of, 237, 266. 

EXPORTER, a trade mark may belong to an, xxzL 

EXPRESSIONS generally understood may be employed in marks, notwith- 
standing the provisions of the Merchandise Marks Act, 1862 ; 86. 

EXTENT of account, 142. 

EXTRAVAGANCE an advantage in fancy names, 36. 

Y 2 
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F AC-SI MILE, to coiiiititute foi^geiy there need not be an exact, 87. 

FACT, int4:]iti()Dal mis-Htatement as to, criminally punishable, 91. 

FALSE PRETEN'CES, 8, 87. 
lus to weight, 92. 

FANCY NAMES, 30. 

extra vii^'ancc* an a<l vantage in, 36. 
s|HHially inveiiU»<l, 37. 
c(>m|K>sed of existing words, 37. 

geographical names, xxxL, 41. 

" FARINA'S EAQ DE COLOGNE," xxxiii., 206. 

FEES, 225, 250, 261, 271. 

FIGURES, numerical, 46, 221. 

FIRM, application for regiHtry by, 227, 267, 271. 
name, 12, 150, 198. 

part of goodvrill, 188. 

J low continuing partners may use, 198. 

FIRST PURCHASER, deception of, immaterial, 68, 96, 136. 

FLAGS, national, will not be registered as new marks, or parts of new marks, 
221, 261. 

" FLOR FINA PRAIRIE SUPERIOR TABAC," 39. 

FOREIGN LANGUAGE, trade marks consisting of words from, 39. 

false statement in, 129. 
Sovereigns, representations of, will not be registered as new marks, 
or parts of new marks, 221, 261. 

FORGERY, at Common Law, infringement no, 82. 
under Merchandise Marks Act, 1862 ; 83. 

FORM OF statement on application for registration of one trade mark, 252. 

more than one trade mark, 252. 
declaration to accompany statement, 253. 
assignment of trade mark, 254. 
declaration by transmittee applying to be registered as proprietor, 

254. 
notice of opposition, 264. 
counter statement, 265. 
bond, 265. 

notice to have case stated by registrar, 266. 
application by assignee to be registered as proprietor, 267c. 
notice to registrar of order to rectify register, 268. 
notification of registration of a trade mark, 268a. 
certificate of registration of a trade mark, 268a. 
certificate of refusal to register a trade mark, 269. 
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FOBM OF notice that a cotton mark has been passed for registration, 273. 

not been passed for registration, 274. 
statement on application for registration of more tnan one cotton 

mark, 267a, 274. 
declaration to accompany snch statement, 267b, 275. 
And see Precedents. 

"FRANKS' SPECIFIC SOLUTION OF COPAIBA," 173, 210. 

FRAUD, 9, 34, 68, 71, 72, 96, 97, 106, 109, 135. 

in what sense there must be, for infringement, 8, 105. 
circumstances pointing to, 71, 154. 

to absence of, 72. 
disentitling plaintiff, 9, 36. 

costs incurred by defendant's, recovered from him, 98, 147. 
on the pubHc, 118, 124, 130. 

must be proved in cases of trade name, 160, but see p. zxxiv. 
evidence of, 154. 

FRAUDULENT ADDITIONS to and alterations of marks, 86. 
partnership, 156. 

use of name of establishment, 159. 
intention need not be proved in cases of trade mark, 103, 106. 

title of publications, 169. 
use of testimonials, 173. 
secret, 179. 

FUNCTION of trade mark, 2. 



GENERAL PRINCIPLE of trade mark law, 1. 

GENUINE MARK, improper use of, 80, 92. 

GENUINENESS, misrepresentations of, 172. 

GEOGRAPHICAL NAMES, xxxL, 41. 

"GLENFIELD STARCH," 42, 79, 204. 

GOLD and silver plate, 293. 

"GOODS AND CHATTELS" within the Bankruptcy Act, trade mark is, 
7,59. 

GOODWILL, 6, 12, 180. 

connexion of trade marks with, xxxiii., 6, 180. 

trade mark cannot be severed from, 55, 123. 

trade mark passes with, 56. 

what constitutes, 181. 

formerly treated as always local, 182. 

not so now, 182. 
importance of local connexion to, 183. 
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GOODWILL— «on(tnu«{. 

another view of, 183. 

in learned profefwiona, 183. 

fUvimon of, into personal and local, 183. 

into goodwill of profession and of trade, 184. 
of a profesHion, 184, 186. 
of a trade, 186. 

universally valuable, 187. 
firm name part of, 188. 
sale of, 189. 

connected with the business, 189. 
vendor of, after sale, may set up new business, 190. 

but must not interfere imfairly with the purchaser, 191. 

restrained, though no express covenant, 191. 

express restrictive covenant by, usual, 191. 

covenant by, to make profitable, 192. 
rights of purchaiser o^ 192. 

implied contract by purchaser of, to keep up business, 194. 
is partnership assets, 194. 
disposal ofj on dissolution, 194, 196. 
compensation for, governed by articles, 195. 

included in valuation, 195. 
cannot be monopolized by one partner, 195. 
does not survive, 196. 
rights on dissolution of partnership by retirement or death, and 

sale of, 199. 
right of election in respect of, protected, 201. 
venation of, 201. 

" GREAT MOGUL " stamp on cards, 4. 

GROUNDWORK, when registration of, will be permitted, 268. 

GROWTH of Chancery jurisdiction, 100. 

" GUARANTEED," the word, or words implying a guarantee of quality, will 
not be registered as a new mark, or part of a new mark, 221, 261. 

" GUINEA COAL COMPANY, THE," 162, 211. 
GUN-BARRELS, 305. 



HALL MARKS in England, 293. 

table of, 299. 
in Scotland, 300. 

table of, 301. 
in Ireland, 302. 

table of, 304. 

HEADING, 27, 29. 

«• HENRY'S PIANOFORTE TUTOR, xxxiL 

" HOLLOWAY'S PILLS AND OINTMENT," 19. 
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HOPS, 307. 

HOTEL, 160. 

« HOWQUA'S MIXTURE," 128. 

IDENTICAL, or nearly identical marks not to be registered, 217, 229. 

IGNORANCE of plaintiff's righto no defence, 135. 

IMPERTINENCE, 106. 

INDIVIDUAL, trade name consisting of name of, 153. 

INDULGENCE to defendant who infringed innocently, 70, 107. 

plaintiff having delayed, 127. 

INFANCY, 136, 147. 

INFRINGEMENT, 8, 67. 
requisites for, 67. 
fact of, 68. 

fraudulent intention in, 68, 106. 
without actual fraud, 73. 
what is, 74. 
tests of, 75, 105. 
by actual deception, 75. 
by probable deception, 75, 136. 
of essential part, 77. 
with colourable differences, 77. 
must be in respect of same class of goods, 80. 
of disused ma^, 66, 80. 
by improper use of genuine mark, 80. 
by engraver, 80, 115. 
by servant, 114. 
remedies for, 8, 82. 

entitles to nominal damages at least, 99. 
checked though committed innocenuy, 108. 
by others is no defence, 136. 

INFRINGER, notice to, 147. 

INITIALS, 29, 44. 

INJUNCTION, 107, 120. 

interlocutory, 108. 

enlarged, 110. 

account incident to, 140. 

INJUNCTIONS, precedents of, xxxiv., 203. 

INJURIOUS USE OF NAME, xxxiii., 165. 

INJURY to the plaintiff, there must be, 97. 
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INNOCENT OFFENDER, indulgence to, 70, 107. 
vcmUir of frtxKls falsely marked, 98. 
iMiiK'c of ^'<mm18 falnely marked, 116. 
mort^^ii^i'e of goods falsely marked, 117. 

INSCRIPTIONS no trade marks, 38. 

INSPECTION, 106, 120, 139, 140. 
of register, 234, 

INSTRUCTIONS to ])erRon8 applying for registration of trade marks, 256, 

of cotton marks, 266, 269. 

INTERDICT in Scotch Law, 109. 

INTRODUCTION, general, 1. 

IRELAND, Hall marks in, 302. 

IRON WORKS, question of title between landlord and tenant of, 111. 

" IRVING HOUSE," 160. 

JUDICATURE ACTS. See Statutes. 
JURISDICTION, elements necessary to found, 106. 
JURY, questions for the, 97. 

LABEL, 27. 

deceptive, 173. 

LACHES. See Delay. 

« LACKAWANNA COAL," 43. 

" LACTOPEPTINE," 37. 

« LEATHER CLOTH COMPANIES' CASE," 129, md pastim. 

LEGAL AUTHOR'S NAME, 162. 

LETTERS, opening, 155. 
single, 45. 

LIBEL, 160. 

LICENCE, 124. 

" LICENSED VICTUALLERS' RELISH," 37. 

LIMITS to Court's interposition, 6. 
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LINEN, 308. 

LINNELL'S PAINTINGS, 83. 

« LINOLEUM,'' xxxi. 

LITERAEY PRODUCTION, title of, 167, 170. 

« LL " whisky, 44. 

" LOCH KATRINE " whisky, xxxi. 

« LONDON CONVEYANCE COMPANY,'' 175, 210. 

" LONDON JOURNAL," 207. 
LOSS of trade mark, 7, 62, 232. 



« McCARDEL HOUSE," 160. 

« MACASSARINE," xxxi. 
MAGAZINE, 169, 188. 

MANCHESTER Branch of Trade Marks Registry Office, 266. 

MARK, 27. 

And see Trade Mark, Old Marks, New Marks. 

MEASURE of damages, 143. 
MEASURES, weights and, 286. 

MEDAL, prize, 114, 288. 

will not be registered as a new mark, or part of a new mark, 221, 
261. 

MEDICAL MAN'S NAME, 163. 

practice, goodwill of, 183. 

MERCHANDISE MARKS ACT, 1862. See Statutes. 

METAL BUTTONS, 305. 

" MEXICAN BALM," 128. 

MILITARY STORES, 309. 

" MINTON BRICK AND TILE COMPANY," 154. 

MISREPRESENTATION disentitling plaintiflf, 9, 36, 127. 
not disentitling plaintiff, 10, 36, 130. 
as to genuineness, 172. 
intenuonal, as to fact, criminally punishable, 91. 
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MODE of packmg, 79, 174. 

"MORISOITS MEDICINES," 209. 

MORTGAGE of goods sporiously marked, 108, 117. 

MOTTOES, royal or national, will not be Tegistered as new marks, or parts of 
new marks, 221, 261. 



NAME, trade mark consisting of, 18. 

how it differs from, others, 18. 

must now be in a distinctive form, 22, 220. 

need not be that of the actual manufacturer, 22. 

may pass with the business, 23. 

of &ncv personages, 23. 

used alone, 24. 

in combination, 24, 111. 

geographical, xxzi., 41. 
no exclusive right in, apart from business, 150. 
of company, 151. 

of individual used as trade name, 153. 
assumed, used as trade name, 153. 
man's own, used as trade name, 154. 
of establishment, fraudulent use of, 159. 
of hotel, xxxii., 160. 
not used as trade name, 160. 
right of property injured by use of another's, 161. 
of poet. 162. 
of legal author, 162. 
ofpamter, 119, 16a 
of medical man, 163. 
contracts in respect of, 164. 
so used as to injure, xxxiii., 165, 213. 
of secret manumcture, 177. 

cannot be used in ignorance of the true recipe, 178. 
of patentee, penalty for use of, 135, 288. 



NATIONAL ARMS OR FLAGS will not be registered as new marks, or parts 
of new marks, 221, 261. 

NATURAL PRODUCTS, trade mark indicative of, 3. 

NAVAL STORES, 309. 

NEW MARKS, 260. 

mere words cannot constitute, 7, 30, 221. 

the same, will not be registered more than three times in same clas8 

217. 
what will not be registered as new marks, or parts of, 221, 261. 

NEWSPAPER, 169, 188. 
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" NINETEENTH CENTURY, THE," 168. 

NOMINAL DAMAGES where right infringed, 99. 

NOiJ-INFBINGEMENT, 121. 

NON-USEB, removal of mark from register on the ground of, 63, 233. 

NOTICE to infringer, 147. 
deceptive, 173. 
of registration, 230. 

of opposition given to registrar, 234, 263. 
of seal of officer taking declaration to prove itself, 239. 
to be in writing and served by post, 240. 
mode of addressing, 240. 
form of, to have case stated by registrar, 266. 
to registrar of order to rectify register, 268 

of opposition, 264. 

that a cotton mark has been passed for registration, 273. 

has not been passed for registration, 274. 

NOTIFICATION of registration of a trade mark, form of, 268a. 

NUMERICAL FIGURES, xxxL, 46, 221. 

OFFER of submission by defendant, 141, 144. 

OFFICES of Trade Marks Registry in London and Manchester, 218. 

OFFICIAL PAPER, 227. 

means of advertising trade mark to be supplied to, 228. 
stamp can never become a private trade mark, xxxL 

OLD MARES, registration of, 30. 
become descriptive, 64. 
may be registered for part of a class, 215. 

'< OLDFIELD LANE DOCTOR, THE," xxxi 

OMNIBUSES, imitotion of line of, 175. 

OPENING LETTERS, 155. 

opposrrioNj 54, 228, 263. 

notice of, to registrar, 234, 263. 
form of, 264. 

ORDER IN COUNCIL, prolonging time for registration, 223b. 

ORDINARY PURCHASER, deception of, 8, 76. 

« ORIGINAL," The, xxxiii., 36, 172. 

PACKING, similarity of, 79, 174. 
PAINTER'S NAME, 119, 163. 
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PAINTINGS, 306. 

" PARAFFIN OIL," 31. 

PART OF A CLASS, old nuirks may be registered for, 215. 

PARTNERSHIP, trode mark of, 59, 60. 
fnunlulent, 155. 
dissolution of, 156. 
assets, gofxlwill is, 194. 
retiring member of, may state his fonner connexion, 200. 

PATENT, tmde mark distinguished from, 10. 

untrue allegation of, in trade mark, 10, 131. 

disentitles plaintiff, 132. 
after expiration of patent, 132. 
so as not to deceive, 134. 
coUaterally, 134. 
the word, will not be registered as a new mark, or part of a new 

mark, 135, 221, 261. 
allegation of, under Merchandise Marks Act, 1862 ; 135. 
Office Library, 227. 

Museum, 227, 228. 

PATENTS, Commissioners of, 100, 214, 239. 

PATENTEES NAME, penalty for use of, 135, 288. 
" PECTOMNE," 37. 

PERIODICAL, title of, 169. 
PERSONAL TRADE MARK, 256. 
" PESSENDEDE," 39. 

« PHARAOH'S SERPENTS,** 37. 

PHOTOGRAPHS, 306. 

PLAINTIFF must be injured, 97. 

not the registered proprietor, 123. 
misrepresentation by, 127. 

PLATE, 293. 

PLAYING CARDS, 306. 

« PLUMBAGO CRUCIBLES, PATENT," 131. 

POETS NAME, 162. 
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PRECEDENTS of iniunctions, &c. 

label on blackiiig bottles, trade cards, iDJonction, 203. 

brand on casks of wine, injunction, 203. 

labels on bottles of ink, injnnctioD, 204. 

Glenfield starch, injunction, 204. 

stamps on shirtings, injunction, 204. 

Eureka shirts, injunction, 204. 

Apollinaris water, injunction, 205. 

wire, prayer of biU, injunction, account, delivery up, 205. 

engraving blocks for printing forged labels, injunction, 206. 

printing forged labels, injunction, 206. 

naine of newspaper, injunction, 207. 

injuring plaintiff's paper, injunction, 207. 

soliciting customers, injunction, 207. 
publication of magazine as a continuation of plaintiff's magazine, 

injunction, 208. 

in breach of contract, order, injunction, 208. 
etchings improperly obtained and published, catalogues improperly 

published, decree, ddivery up, injunction, 208. 
name and title page of song, injunction, 209. 
name of patent medicine, secret recipe, injunction, 209. 
fraudulentiy using another's testimonials, injunction, 210. 
imitating a rival line of omnibuses, injunction, 210. 
trade name, injunction, 210. 
name of company, injunction against user within a certain locality 

211. 
name of colliery, injunction until certain events, xxxiv. 
talse representation of continuation of business, injunction, 211. 
soliciting former customers, after sale of business, injunction, 211. 
false representation of agency, injunction, 212. 
unauthorized and injurious use of a person's name, injunction, 213. 
And see Forms. 

PREDECESSOR'S NAME, use of, 130. 

PRINCIPAL and agent, question of tide between, 112. 

PRINCIPLE of construction, name indicative of, xxxi., 34, 111. 
of MUlington v. Fox explained by V.-C. Wood, 104. 

by Lord Westbury, 104. 
on which discovery is given, 137. 

PRINCIPLES of equity in trade mark cases, 101. 

PRINTER of cotton cloths, trade mark indicative of, 3, 112. 

PRIZE MEDAL, 114, 288. 

will not be registered as a new mark, or part of a new mark, 221, 
26L 

PROFESSION, goodwill of, 183, 184, 186. 
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PROPERTY in ti«de mark, 103, 104. 

when registered, 106, 113. 
how acquired, 40. 
right of, where injured hj nae of another's name, 161. 

PUBLICATION, tide of, 167. 

in cafies of, fraudulent intention need not be proved, 169. 
incidents of, 171. 
no copyright in, 171. 
must be actual user of, 172. 

PUBLIC STORES, 309. 

PUBLIC USE, registration equivalent to, 6, 16, 63, 123, 215, 

PUBLICI JURIS, trade mark become, 7, 33, 64. 

PUBLISHERS, list of, fiom whom the '* Trade Marks Jouroal," Rules, &c., 
may be obtained, 268. 

PUFFING, 129, 136. 

PURCHASER of goodwill, rights of, 192. 



QUALITY, equality in, no defence, 136. 

mere statement of, is no trade mark, 2, 36, 221. 
question as to misrepresentation of, 88. 

words implying a guarantee of, will not be r^;istered as new marks, 
or parts of new marks, 221, 261. 

QUEEN, representations of the, will not be registered as new marks, or parts 
of new marks, 221, 261. 

QUESTION as to foundation of equitable jurisdiction, 103. 

QUESTIONS for jury, 97. 

of contract in respect of trade marks, 118. 

names, 164. 
trade secrets, 177. 
of title, 111. 

"RADSTOCK COLLIERIES, THE," xxxii., xxxiv. 

RECTIFICATION of register, xxxiiL, 216, 233. 

manner of applying for, 235. 
entry of, in register, 233, 268. 
publication of, 233. 
by cancelling an entry on proprietor's application, 240a. 

REFUSAIi to register, certificate o^ 6, 18, 23, 122, 223, 267c. 

form of, 269. 
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REGISTER of trade marks to be established, 214. 

inspection and copies of, 234. 
offices, 218. 

REGISTERED proprietors alone recognised, 60, 123. 
trade mark, characteristics of, 214. 

alteration of, 54, 233. 

property in, 106, 113. 

assignment of, 267c. 
the word " registered " will not be, 221, 260. 

REGISTRAR, duty of, in case of disputed claim, 229. 
subject to Commissioners of Patents, 239. 

REGISTRATION of trade marks, 50, 214, 228. 
of old mark for part of a class, 215. 
of groundwork as part of a mark, 258. 
acquisition by, 50. 

steps necessary to obtain, 52, 225, 256, 269. 
time of, 228, 241, 267. 
date of, 230. 
notice of, 230. 

for cotton goods, 237, 240b, 266, 269. 
conflicting claims to, 54, 229. 
effect of, 33. 

equivalent to public use, 5, 16, 63, 123, 215. 
duration of, 62, 232. 

certificate of refusal of, 6, 18, 23, 122, 223, 267c, 269. 
under Copyright Acta is useless, 11. 
Acts for. See Statutes. 

administered by Chancery Division, 100, 234. 
of identical marks prohibited, 229. 
of different marks, or marks in different classes, 225. 
of assignee or transmittee, 61, 230. 

of joint owners as separate owners of separate trade marks, 61, 232. 
words which will not be admitted to, 221, 260, 261, 271. 
terms and symbols which will not be admitted to, 259. 
form of notification of, 268a. 
certificate of, 268a. 

refusal of, 269. 

REMEDIES for infringement, 8, 82. 

REMOVAL of mark from register, xxxiii., 8, 62, 63, 232, 233. 

REPRESENTATION, the question of, 174. 

of trade mark on application for registration, 226, 237, 240b, 260. 

RESTORATION to register of mark removed from it, 63, 232. 

RESTRICTIONS on registration of trade marks, 217. 

RETIREMENT, false representations as to, 157. 
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RETIRING PARTNER may Rtate his former connexion, 200. 
ROLTS ACT. See Statutes. 

ROYAL arms, crests, or mottoes, will not be registered • as new marks, or 

parts of new marks, 221, 261. 
crown, representations of the, will not be registered as new marks, 

or parts of new marks, 221, 261. 
family, representations of any member of the, will not be r^stered 

as new marks, or parts of new marks, 221, 261. 

RULES under Trade Marks Acts, 224. 

additional, 240a, 240b, 241. 



" ST. JAMES' "* cigarettes, xxxi. 

evening post, 61. 

SALE oif goodwill, 189. 

of trade mark, 6, 55, 58, 113, 215, 268. 

SCANDALOUS CHARGES, 108. 

SCHEDULES to rules, 242. 

SCOTLAND, hall marks in, 300 

interdict in law of, 109. 

SECRET RECIPE, 113, 176. 

" SEIXO " wine, 43, 78, 203. 

SELECTOR, trade mark indicative of, 3, 112. 

SERVANT, infringement by, 114. 

SEVERAL PROPRIETORS of the same mark, 113. 

SHEFFIELD corporate marks, 219, 235, 291. 

SHORT WEIGHT, 131. 

SIGNATURE, trade mark consisting of, 26. 

SILVER PLATE, 293. 

SIMILARITY of packing, 79, 174. 

SINGER, 176. 

"SINGERS SEWING MACHINES," xxxiv., 16, 34, 111 
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SINGLE LETTERS, 45. 
SLIGHT DELAY, 136. 

SOLICITOR'S practice, goodwiU of, 185. 

SOVEREIGNS, representations of foreign, will not be registered as new 
marks, or parts of new marks, 221 , 261. 

SPECIAL CASE, settlement of, 235. 

notice to have, stated by registrar, 266, 

" SPORTING LIFE," 169. 

ST ATEMENT on application for registration, 52, 225, 258, 270. 

forms of, 252, 267a, 274. 

« STATION HOTEL, THE," xxxii 

« STATIONERS' HALL," the words « entered at ;' will not be registered, 

221, 260, 271. 

STATUTES CITED : 

28 Edw. I. c. 20 (Hall marks), 293. 

2 Hen. VI. c. 17 (Hall marks), 293. 

4 Hen. VII. c. 2 (Hall marks), 294, 
18 Eliz. c. 15 (Hall marks), 294 

21 Jac. I. c. 31 (Cutlers' Co.), 291. 

8 & 9 Will. III. c. 8 (Hall marks), 294. 

9 & 10 Will. IIL c. 41 (Public Stores), 309, 310. 

12 & 13 Will. III. c. 4 (Hall marks), 294, "299. 
1 Anne c. 3 (Hall marks), 295. 

6 Geo. I. c. 11 (Hall marks), 294, 295, 300. 
9 Geo. I. c. 8 (Public Stores), 309. 

13 Geo. I. c. 26 (Linen), 308. 

3 Geo. II. c. 3 (Irish), (HaU marks), 302. 

12 Geo. [I. c. 26 (HaU marks), 294, 295. 
17 Geo. II. c. 30 (Linen), 308. 

17 Geo. II. c. 40 (Public Stores), 309. 

18 Geo. II. c. 24 (Linen), 308. 

5 Geo. III. c. 51 (Woollen Cloths), 307. 

6 Geo. III. c. 23 (Woollen Cloths), 307. 

13 Geo. III. c. 52 (Hall marks), 296, 297. 

13 Geo. IIL c. 59 (Hall marks), 300. 

14 Geo. IIL c. 68 (Hops), 307. 

23 & 24 Geo. III. c. 23 (Irish) (Hall marks), 302. 

24 Geo. III. sess. 2, c. 20 (Hall marks), 296. 

24 Geo. III. sess. 2, c. 53 (Hall marks), 296, 300. 

25 Geo. HI. c. 64 (Hall marks)^ 296. 

30 Geo. HI. c. 31 (HaU marks), 295, 296, 297. 

31 Geo. III. c. 58 (Cutlers' Co.), 291, 292. 
36 Geo. III. c. 60 (Metal Buttons), 305. 

38 Geo. IIL c. 69 (HaU marks), 295, 297, 300. 

39 & 40 Geo. III. c. 81 (Hops), 307. 

Z 
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STATUTES C:iTEI>— co«einMcrf. 

39 & 4<) Geo. III. c. 89 (Public Stores), 309. 
41 Geo. III. c. 97 (local) (Cutlers' Co.), 292. 

47 Geo. 111. seas. 2, c. 15 (Hall marks), 302. 

48 CJeo. III. c. 134 (Hops), 307. 

53 Geo. III. c. 115 (Gun-lMurelsX 305. 

54 (ieo. III. c. 60 (Public Stores), 309. 

54 (Jeo. III. c. 119 (local), (Cutlers' Co.), 292. 
54 Geo. III. c. 123 (Hops), 307. 

54 Geo. III. c. 159 (Public Stores), 309. 

55 Geo. III. c. 59 (Gun-barrels), 305. 
65 Geo. III. c. 127 (Public Stores), 309. 
55 Geo. III. c. 185 (Hall marks), 297. 
59 Gi^o. III. c. 7 (Cutlery), 286, 291. 

4 Geo. IV. c. 40 (Linen), 308. 

6 Geo. IV. c. 52 (local), (Hall marks), 296, 297. 
6 Geo IV. c. 105 (Customs), 308. 

5 & 6 Will. IV. c. 27 (Linen), 308. 

5 & 6 Will. IV. c. 62 (Declarations), 238, 253, 255, 257, 270, 275. 

5 & 6 Will. IV. c. 83 (Patents), 133, 135, 288. 

6 & 7 Will IV. c. 69 (Hall marks), 300. 

5 & 6 Vict. c. 47 (Customs), 298, 300, 303. 
5 & 6 Vict. c. 66 (Customs), 298, 300, 303. 

7 & 8 Vict. c. 22 (Hall marks), 295, 297, 298, 300. 

7 & 8 Vict. c. 113 (Stamps), 166. 

8 & 9 Vict. c. 84 (Customs), 298. 

16 & 17 Vict. c. 107 (Customs), 289, 290, 305, 306. 

17 & 18 Vict. c. 96 (Hall marks), 298, 300, 303. 

18 & 19 Vict. c. 60 (Hall marks), 298, 300, 303. 

18 & 19 Vict c. 148 (local) (Gun-barrels), 305. 

19 & 20 Vict. c. 64 (Statute Law Revision), 294. 

23 Vict. c. 43 (local), (Cutlers* Co.), 293. 

24 & 25 Vict c. 101 (Statute Law Revision), 296. 

25 & 26 Vict c. 22 (Customs), 306. 

26 & 26 Vict c. 27 (Rolfs Act), 100, 104, 109, 132. 

25 & 26 Vict c. 64 (Naval Stores), 309. 

26 & 26 Vict. c. 68 (Art Copyright), 306. 

26 & 26 Vict c. 76 (Weichts and Measures [Ireland]), 286. 
26 db 26 Vict. c. 88 {MermancUae Marks), 277, and passim. 
26 & 26 Vict c. 89 (Companies), 153. 
26 & 27 Vict. c. 119 (Exhibition Medals), 288. 

26 & 27 Vict c. 126 (Statute Law Revision), 294. 

27 & 28 Vict c. 27 (Chain Cables and Anchors), 306. 
27 & 28 Vict. c. 91 (Naval Stores), 309. 

29 & 30 Vict c. 37 (Hops), 307. 

30 & 31 Vict c. 69 (Statute Law Revision), 294, 296. 
30 & 31 Vict c. 82 (Customs), 290, 298. 

30 & 31 Vict. c. 94 (Weights and Measures [Dublin]), 287. 
30 & 31 Vict. c. 119 (Naval Stores), 309. 
30 & 31 Vict c. 128 (Military Stores), 309. 
32 & 33 Vict c. 12 (Naval Stores), 309. 

32 & 33 Vict. c. 71 (Bankruptcy), 7. 

33 & 34 Vict. c. 99 (Statute Law Revision), 295, 297. 
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STATUTES CITED— contmued. 

34 & 35 Vict. c. 101 (Chain Cables and Anchors), 306. 

34 & 35 Vict. c. 116 (StaUite Law Revision), 296, 300, 305. 

35 & 36 Vict. c. 20 (Customs), 289. 

35 & 36 Vict. c. 30 (Chain Cables and Anchors), 306. 

36 & 37 Vict. c. 66 (Judicature), 5, 9, 161. 

36 & 37 Vict. c. 91 (Statute Law Revision), 297. 

37 & 38 Vict. c. 51 (Chain Cables and Anchors), 306. 

38 & 39 Vict. c. 25 (PubUc Stores), 309. 
38 & 39 Vict c. 77 (Judicature), 140. 

38 c£; 39 Vict, c, 91 {Trade Marks Registration), 214, and passim. 

39 d& 40 Vict, c, 33 (Trade Marks Registration Amendment), 222, 
and passim. 

39 & 40 Vict. c. 35 (Customs), 298, 300, 303. 

39 & 40 Vict. c. 36 (Customs), 289, 305. 

40 <fc 41 Vict. c. 37 (^Trade Marks Registration Extension), 223a, 
and passim. 

« STEPHENS' WRITING FLUID," 204. 

STORES, Public, 309. 

SUBDIVIDED ACCOUNT, 142. 

SUBMISSION, offer of, 141, 144. 

SUBSEQUENT PROPRIETORS after the first, position of, 62, 216. 

SURVIVING PARTNER may state former connexion, 200. 

« TAMAR INDIEN," 39. 

« TAYLOR'S PERSIAN THREAD," 23. 

" TEMPLE BAR," 208. 

TERMS or symbols common to a trade, 259. 

TESTS of infringement, 75, 105. 
TESTIMONIALS, fraudulent use of, 173. 

TEXTILE INDUSTRIES, 223a. 

TICKET, 28. 

TIME of registration of trade, marks, 228. 

cotton marks, 241, 267. 
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TITLE U> trade markii, 111. 

of first proprietor of a trade mark, 215. 
of proprii'tor claiming by trannmitted proprietorship, 7, 215. 
of literarv prcKluction, 167, 170. 
incidents of, 171. 
no copyright in, 171. 

"TO COUNTERFEIT THIS IS FORGERY," the wonU, will not Iw 
registered, 221, 260, 271. 

« TOUCHSTONE," 170. 

TRADE, goodwill of a, 186. 

TRADE MARK, what is a, 14. 

mere fltatement of Quality is no, 2. 
must be affixed to tne article, 14. 
distinguished from patent, 10. 

copyright, 11. 
is ** goods and chattels " within the Bankruptcy Act, 7, 59. 
function of, 2. 

not always indicative of actual manufacturer, 3. 
indicative of selector, 3, 112. 
exporter, xxxL 
natural products, 3. 
advantages of use of, 3. 
acquisition of, 6, 47, 50. 

appropriation of, to special classes of goods, 6, 50, 80, 215, 225 242 
assignment of, 6, 65, 58, 215, 267c. * 

transmission of, 6, 55, 59, 215. 

evidence to be produced on, 231. 
discontinuance of, xxxii., 7, 62. 
defence that plaintiff's, is bad, 121. 
connexion of, with goodwill, xxxiiL, 6, 55, 180. 
severed from goodwill, 123. 

name used in combination with, 111. * 

incapable of advertisement in the " Trade Marks Journal," 228. 
not used before the passing of the Registration Act, 1875 ; 260. 
cases analogous to cases of, 149. 

words which will not be registered as part of a, 221, 260, 261, 271. 
the word, will not be registered as a new mark, or part of a new 
mark, 221, 261. 
And see Old Marks, New Marks. 

TRADE MARKS REGISTRATION ACTS, 1875-6-7. See Statutes. 

Rules under, 224. 
Instructions under, 256, 269. 
Journal, 53, 227. 

advertisements in, 227, 263. 

TRADE NAME, 12, 150, 198. 

in cases of, fraud must be proved, 150, but see p. xxxiv. 
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TRADE NAME— conemiterf. 
of company, 151. 
of individual, 153. 
assumed, 153. 
man's own name, 154. 
how continuing partners may use, 1 98. 

TRADE SECRETS, 176. 

contracts in regard to, 177. 
fraudulent, 179. 

TRADE UNION, 166. 

TRANSFER, TRANSMISSION of trade mark. See Trade Mark. 

TRANSMITTEE, registration of assignee or, 230. 

TRIAL UNDER THE REGISTRATION ACTS, Mode of, xxxiv., 235. 

TRUST not to be entered on register, 230. 
TWO MARKS used. 111. 

UNITED STATES, trade marks of aliens protected in, 11, 48. 

statute, 1870; 311. 
1875 ; 313. 
treaty between Great Britain and the, 1877 ; 314. 

UNLAWFUL POSSESSION of public stores, 309. 

UNNECESSARY LITIGATION, costs of, 146. 

USER, length of, formerly required for acquisition of trade mark, 48. 

latterly considered unnecessaiy, 49. 
of trade mark in combination with name, 64. 
of genuine trade marks wrongfully, 80, 92. 
of predecessor's name, 130. 
of word "patent," 131. 
of title of publication is nocoHHary for it fo bi» protootud, 172. 

VALUATION of goodwiU, 201. 

" VALVOLINE," xxxi. 

VENDIBLE ARTICLE, the mark munt bo on a, 50, 63. 

VENDOR of busineRB and goo<lwill may rucoinmDiuui buMliuiH^, J55, \\H), 

but must not interfere unfairly with purchiunt*, MU. 
restrained, though no cxprcHs covuiiauL, KM, 
of goods fabely marked, innocent, 98. 

WAREHOUSEMEN in charge of goods faUely marked, 117. 
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" WARRANTED," the word, will not be registered as a new mark, or part of 
a new mark, 221, 261. 

WARRANTY, 119, 120. 

of special quality, worda implying a, will not be registered as new 
marks, or parUi of new marks, 221, 261. 

WATCHES, clocks and, 289, 305. 

WEIGHT, false pretences as to, 92. 

WEIGHTS and measures (Ireland), 286. 

WHARFINGERS, costs given against, 146. 

WHAT is a trade mark ? 14. 

iirst class, a name, 18. 

second class, a si^ature, 25. 

third class, a distinctive device, mark, heading, label, or ticket, 26. 

fourth class, old marks, 30. 

" WHAT CHEER HOUSE, THE," 160. 

" WHEELER AND WILSON'S SEWING MACHINES," 34, 212. 

WOMAN'S ti*ade mark passes on her marriage, 59. 

** WONDERFUL MAGAZINE, THE," 167, 208. 

WOOLLEN CLOTHS, 307. 

« WORCESTERSHIRE SAUCE," 7. 

WORD, new trade mark cannot consist of a mere, 7, 30, 221. 

WORDS not necessaiT to constitute false representation, 92. 
which will not be registered, 221, 260, 261, 271. 

WRONGFUL USER of genuine trade marks, 80, 92. 
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ACTS OF PARLIAMENT.— Public and Local Acts from an early date, 
may be had of the Publishers of this Catalogue, who have also on 
sale the largest collection of Private Acts, relating to Estates, 
Enclosures, Bailways, Koads, &c., &c. 

ACTION AT LAW.—Prentice's Proceedings in an Action 
in the Queen's Bench, Common Pleas, and 
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Counsel Demy 8vo. 1877. 10». 6d. 

"The book can be safely recommended to students and practitioners .... The 
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Monthl Law Tracts, December, 1877. 

Smith's Elementary View of the Proceedings 
in an Action at Law.— Twelfth Edition, adapted to the 
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Barrister-at-Law. 12mo. 1876. 10«. 6d, 
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action in the several divisions of the High Guurt of Justice." — Lato Tivies, September 2, 
1870. 

ADMIRALTY.-Boyd.— Ficic "Shipping.'^ 

Pritchard's Admiralty Digest.— With Notes from 
Text Writers, and the Scotch, Irish, and American Keporta 
Second Edition. By ROBERT A. PRITCHARD, D.C.L., 
Barrister-at-Law, and WILLIAM TARN PRITCHARD. With 
Notes of Cases from Erench Maritime Law. By ALGERNON 
JONES, Avocat k la Cour Imperiale de Paris. 2 vols. Royal 
8vo. 1865. dl. 

Roscoe's Treatise on the Jurisdiction and 
Practice of the Admiralty Division of the 
High Court of Justice, and on Appeals there- 
ffom, &c. With an Appendix containing Statutes, Rules as to 
Fees and Costs, Forms, Precedents of Pleadings and Bills of Costs. 
By EDWARD STANLEY ROSCOE, Esq., Barrister-at-Law, and 
Northern Circuit. {Nearly ready, y 

Stuart's Csfses heard and determined in the Vice-Admiralty 
Court at Quebec, 1836-75. Edited by GEORGE OKILL 
STUART, Esq., Q.C. 2 vols. Royal 8vo. 1858-76. Net, 51. 

*«* All tta/ndard Law Works are kept in Stock, in law calf and other bindings, 
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AGENCY. — Petgrave's Principal and Agent.— A Manual 
of the Law of Principal and Agent. By E. C. PETGEAVE, 
SoUcitor. 12mo. 1867. 7s. Qd. 

Petg rave's Code of the Law of Principal and 
Agent, with a Preface. By E. 0. PETQRAVE, SeUcitor. 
Demy 12mo. 1876. Net, 2f. 

Rogers.— Ficfe ** Electionfi." 

Russell's Treatise on Mercantile Agency. — Second 

Edition. 8vo. 1873. 14«. 

AGRICULTURAL LAW.— Addison's Practical Guide to 

the Agricultural Holdings (England) Act, 1878 

(38 & 39 Vic. c 92), and Treatiae thereon, shewing the Alterations 

in the Law, and containing many useful Hints and Suggestions as 

to the carrying oat of the I^visioDs of the Act ; with Handy Forms 

and a Carefu&y Prepared Index. Designed chiefly for the use of 

Agricultural Landlords and Tenants. By ALBERT ADDISON, 

Solicitor of the Supreme Court of Judicature. 12mo. 1876. Net, 2s, 6d, 

Cooke on Agricultural Lavsr. — The Law and Practice 

of Agricultural Tenancies, with Numerous Precedeii ta of Teoancy 

Amements and Farming Leases, Ac, &c. By 6. WINGBOVE 

COOKS, Esq., BaiTister4ii.Law. Svo. 1851. ISs, 

Dixon's Farm.— Fide "Paim.'* 

ARBITRATION.— Russell's Treatise on the Duty and 

Po'wer of an Arbitrator, and the L.a>^ of 

Submissions and Awards; with an Appendix of 

Forms, and uf the Statutes relating to Arbitration, By FKANCIS 

RUSSELL, Esq., M.A, Barrister-at-Law. Fifth Edition. Royal 

8vo. 1878. {Jusii^tady,) U 16«. 

ARTICLED CLERKS.— Butlin's New and Complete 

Examination Guide and Introduction to the 

Law ; for the use of Articled Clerks and those who contemplate 

entering the legal profession, comprising Courses of Reading for the 

Preliminary and Intermediate Examinations and for Honours, or a 

Pass at the Final, with Statute, Case, and Judicature (Time) Tables, 

Sets of Examination PajKirs, &c., &c By JOHN FRANCIS 

BUTLIN, Solicitor, &C. 8vo. 1877. 18*. 

" Hr. Butliii devotes enttro cbapten to the conBideratlon of 'Williams onBoal Fn^i^rty, 

Hsynes on Equity, and Chicty on Contraets, in their bearings npon the studies of the 

articled derk, ana h\& recommendations as to thorooglineas of reading is very sonnd.** 

—Law Magatine^ February, 1878. 

'* ▲ sensible and useful guide for the legal ^a"— SoMa'tor/ Journal, April 21, 1877. 

"In supplying law students with materials for preparing themselves for examiilatiao, 

Mr. Batlui, we thlak, has distanced all oompetitora. The volume before qb contains 

hints on reading, a very neat summary of law« which the best read practitioner need 

not despise. There are time tables tmder the Jndieaturo Act, and au exoellrat tabular 

arrangement of leading cases, which will be found of great service .... Tuition 

of this kind will do much to remove obstacles which preeent themselves to commendng 

students, and when examinations are over the book \b one which may be usefully kept 

dose at hand, and will well repay 'noting up.' *'—Lavt TUnes, February S4, 1877. 

Head.— 7w/€ "Statutes." 

Rubinstein and >A/'ard's Articled Clerks' Hand- 
book. — Being a Concise and Practical Guide to idl the Steps 
Necessary for Entering into Articles of Clerkship, passing the 
Preliminary, Intermediate and Final Examinations, obtaining 
Admission and Certificate to Practise, with Notes of Cases affecting 
Articled Clerks, and Suggestions as to Mode of Reading and Boolu 
to be read during Articles. Second Edition. By J. S. RUBINSTEIN 
and S. WARX), Solicitors. {In itte press. ) 

*' No articled clerk ahould be without it." —Lava Z^neSf February 17, 1877. 
'* Will serve as a simple and practical guide to all the steps necessary for entering 
into articles of clerkship to solicitors, for passing the several examiDatioos, and for pro- 
eurlng admission on the roll."— Lat» Timet, February 24, 1877. 

*»* AH standard Law Works are kept in Stock, in law calf and other bindings. 
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ARTICLED CLERKS.-Continued. 

Wharton's Articled Clerk'd Manual.— A Manual 
for Articled derks : being a comprehensive Guide to their successful 
Examination, Admission, and Practice as Attorneys and Solicitors 
of the Superior Courts. Ninth Edition. Greatly enlarged. By 
CHARLES HENRY ANDERSON, Senior Prizeman of the Incor- 
porated Law Society, &c. Royal 12mo. 1864. 18«. 

ARTICLES OF ASSOCIATION.— Palmer.— Fide "Conveyancing." 

ATTORNEYS-— Cordery.— VicU " Solicitors." 

Pulling*s Law of Attorneys, General and Special, 

Attomeys-at-Law, Solicitors, Notaries, Procton^ Conveyancers, 

Scriveners, Land Agents, House Agente, &c, and the Offices and 

Appointments usually held by them. Their several Qualifications 

and legitimate Province, Rights, Duties, Privileges, Exemptions, 

Disabilities, and Liabilities in the General Practice of the Law, in 

Legal Proceedings, in Legal Negotiations, and Legal Fonnalities. 

And the Law of Costs as l^tween Party and Party and Attorney and 

Client. By ALEXANDER PULLING, Serjeant-at-Law. Thhrd 

Edition. 8vo. 1862. 18«. 

" It is a laborious vork, a careful work, the work of a lawyer, and, beyond oomparison, 
the best that has ever been produced npon this snbject."— Zak> Times. 

Smith,— The La>Aryer and his Profession.— A 
Series of Letters to a Solicitor commencing Business. By J. 
ORTON SMITH. 12mo. 1860. is. 

AVERAGE- Hopkins' Hand-Book on Average.— Third 

Edition. 8vo. 1868. 18«. 

Lowndes' Law of General Avepage.^Engliah and 

Foreign. Third Edition. By RICHARD LOWNDES, Author 

of " The Admiralty Law of Collisions at Sea." {In preparation,) 

BAILMENTS.— Jones on the Law of Bailments.— Fourth 
Edition. By W. THEOBALD. 8vo. 1834. Net, 58. 

BALLOT. — FitzGerald's Ballot Act. — ^With an Introduction. 
Forming a Guide to the Procedure at Parliamentary and Municipal 
Elections. Second Edition. Enlarged, and containing the Municipal 
Elections Act, 1875, and the Parliamentary Elections (Returning 
Officers) Act, 1875. By GERALD A. R. FITZGERALD, M. A., of 
Lincoln's Inn, Esq., Barriater-at-Law. Fcap. 8vo. 1876. 5«. 6d. 
"Ansefnl guide to all coucerned in Parliamentary and Municipal Elections." — Law 
Mofftuine. Febroary, 1877. 

" We BiKNild itrongly advise any person connected with etectiona, whether aetlng as 
candidate, agent, or in any other capacity, to become posaeesed of this manual "—Novem- 
ber 26, 1876. 

BANKING.— Walker's Treatise on Banking L-a^w. In- 

eluding the Crossed Checks Act, 1876, with dissertations thereon, also 

references to some American Cases, and full Index. By J. DOUQLAS 

WALKER, of Lincoln's Inn, Esq., Barrister-at-Law. Demy 8vo. 

1877. 14*. 

" Persona who are interested in banking law may be guided out of many a difBculty 
by consulting Mr. WaUcer's volume."— Zato TimeSt May 19, 1877. 

BANKRUPTCY.— Bedford's Final Examination Guide 
to Bankruptcy.— Third Edition. 12mo. 1877. 6». 

Lynch's Tabular Analysis of Proceedings in 
Bankruptcy, for the use of Students for the Incorporated Law 
Society's Examinations. Second Edition. 8vo. 1874. Net, Is. 

Scott's Costs in Bankruptcy.— Ftdc" Costs." 

*^* AU standard Law Works are kept in Stock, in law calf and other bindings 
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BANlCRUPTCY.-«»afaii«a. 

SxnithVs Manual of Bankruptcy.— A Manual relating 

to Bankmptcy, Inaolvency, and Impriaonment for Debt ; oompriismg 

the New Statate Law verbatim, in a oonaolidated and readable form. 

With the Roles, a Ck>pioufl Index, and a Su^^lement of DeddonB. 

By JOSIAH W. SMITH, Esq., B.G.L., Q.C., Judge of Comity 

Comrte. l*2ma 1878. 10«. 

%* The Supplement may be had separately, net, 2», Qd. 

Williams' Law and Practice in Bankruptcy, 

comprising the Bankruptcy Act, the Debtors Act, and the Bankruptcy 

Kepeal and Insolyent Court Act of 1869, and the Rules and Forms 

made under those Acts. Second Edition. By ROLAND VAUGHAN 

WILLIAMS, of lincoln's Inn, Esq., and WALTER VAUGHAN 

WILLIAMS, of the Inner Temple, Esq., assisted by Fraitcis 

Hallett Hahdcastle, of the Inner Temple, Esq., Barristers-at- 

Law. 8vo. 1876. 1^. 8«. 

** * WiUUms on Bsnkmptcy ' Is qalta saiiafactory, the mora so, perhaps, as the authors 

liure wUely ' sot attempted to giTe all the old aatboritieft, even where the law seems aa- 

chaoced, but rather the resolt of those aathoritlefi."'—£cN0 Magazine, Novomber, 1876. 

*' It woald bo difflcolt to speak in terms of andae praise of the present work. . . . 
Tlio present edition brings down the law to May, 1876, and the profession has now not 
only tbe most recent, but certainly one of the best, if not the best, treatise on the Law of 
Itaukraptcy. "—i'teUic Opinion, 

BILLS OF EXCHANGE.— Chilly on Bills of Exchange 
and Promissory Noles, 'wilh references lo 
Ihe law of Scotland, France and America. — 
Eleventh Edition. By JOHN A. KUSSELL, Esq., LL.B., one of 
Her Majesty^s Counsel, and Judge of Coimty Court?. Demy 8vo. 
1878. (Just ready), 28«. 

Eddis' Rule of Ex parte Waring. By A. C. EDDIS, 
B. A. ,of Linooln*sLm,BaiTifiter-at-Law. Post 8vo. 1876. Net, 2s. (id. 

BILLS OF 8ALE.^Millar's Bills of Sale.— A Treatise on Bills 
of Sale, with an Appendix containing the Acts for the R^istration 
of Bills of Sale, Precedents, &c. (being the Poiurth Edition of 
Millar and CoUier's Treatise on Bills of Sale). By F. C. J. MILLAB, 
of the Inner Temple, Esq., Barrister-at-Law. ]2mo. 1877. 12«. 
* ' The original work is brought down to date, and the latest cases are referred to and 

ooiisidered. The value of the work is enhanced throughout by C4refiU annotation." 

— Law Magftxint, February, 1878. 

BOOK-KEEPING.— Bedford's Intermediate Examina- 
tion Guide to Book-keeping. — Second Edition. 12mo. 
1875. Mt, 2*. 6d. 

BUILDING ACTS.-Woolrych.— Fid« " Metropolis Building Acts." 

CANAL TRAFFIC ACT.— Lely's Railway and Canal Traf- 
fic Act, 1873.— And other BAQway ^d Canal Statutes ; with 
tbe General Orders, Forms, and Table of Fees. Post 8vo. 1873. Ss. 

CARRIERS. — Browne on Carriers.— A Treatise on the Law of 
Carriers of Goods and Passengers by Land and Water. With 
References to the most recent American Decisions. By J. H. 
BALFOUR BROWNE, of the Middle Temple, Esq., Barristerat- 
Law, Registrar to the Railway Commission. 8vo. 1873. 18«. 

CHANCERY and Vide *' EQUITY." 

Daniell's Chancery Practice.— The Practice of the High 
Court of Chancery, with some observations on the Pleadings in that 
Court By the late EDMUND ROBERT D ANIBLL, Barrister-at. 
Law. Fifth Edition, by LEONARD FIELD and EDWARD 
CLENNELL DUNN, Barristers-at-Law ; with the assistance of 
JOHN BIDDLE, of the Master of the Rolls' Chambers. 2 vols. 
8vo. 1871. 41 is. 

*,* All standard Law Works are kt^t in Stocky in law ealf and other bindings. 
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CHANCERY- am<titu0d. 

The Practice of the High Court of Chanoeiy and the Court of Chan- 
cery (Funds) Act, 1872, together with Appendices containing the 
Act, and the Bnles and Orders thereunder, and a Collection of 
Forms. By LEONARD FIELD and EDWARD CLENNELL 
DT7NN, Barristers-at-Law. 8vo. 1873. Ss. 6c2. 

*'lt is the merit of Mr. DanieU*s *Praetioe' that it takes nothing as known. The 
reader is minutely inetracted vihai he is to do and how he is to do it, and if he closely 
follows Ids guide he csnnot go wrong.'*— Zow Tknu. 

Daniell's Chancery Forms. — ^Forms and Precedents of 
Pleadings and Proceedings in the High Court of Chancery, with 
Practicfd Notes and Ol»ervations, and References to the Fourth 
Edition of Daniell's Chancery Practice ; and incorporating the Forms 
in Braithwaite's Record and Writ Practice. By LEONARD 
FIELD and EDWARD CLENNELL DUNN, Barristers-at-Law, 
and JOHN BIDDLE, of the Master of the Rolls' Chambers. 
Third Edition, By W. H. UPJOHN. {In the press.) 

Morgan's Acts and Orders, Fifth Edition. 1876. — 

The Statutes, General Orders, and Rules of Court relating to the 
Practice, Pleading, and Jurisdiction of the Supreme Court of Judi- 
cature, particularly with reference to the Chancery Division, and 
the Actions assigned thereto. With copious Notes. Fifth Edition. 
Carefully revised and adapted to the new Practice by GEORGE 
OSBORNE MORGAN, M.P., one of Her Majesty's Counsel, and 
CHALONER W. CHUTE, of Lincobi's Inn, Barrister-at-Law, and 
late Fellow of Magdalen College, Oxford. In 1 vol. Demy 8vo. 

1876. U 10». 

"A most Tslnable featnre is the annotation of the Bules of Goart, which give aU the 
recent oaaes, and is as naef nl as a new edition of any of the works on Jndicatnre Arts 
only. This editiim of Mr. Morgan's treatise must, we helieve, be the meet popular with 
the profession.*— Xa?o Times, December 9, 1876. 

" In the shape in which it now appears we have no doubt this edition wiil meet with a 
very &vourable reception by the profestions, and will exceed in demand any of its pre- 
deceaaors. "—ijau? Journal, Deoember 80, 1876. 

'*The practibioner will find in the present edition, a lucid and compendious statement 
of the suDstanoe of the Consolidated and other Orders of the Court of Chuioery, which, 
though not expressly incorporated in the new enactments, are, by implication, left un- 
touched by them, placed side bv side with the Judicature Acts and Rules of Conrt. 
.... This new edition will maintain and enhance the high reputation desenredly 
gained by the original work."— /^aiir Magaxvne and Review, February, 1877. 

Morgan and Davey's Chancery Costs. — Fufe "Costs." 
Orders and Rules of the High Court of Justice, 
Chancery Division. — Published by authority, as issued. 

CHURCH AND CLERGY.— Phillimore.—F«fe«EcclesiasticalLaw." 

Stephen's Laws relating to the Clergy.— 2 vols. 

Royal 8vo. 1848. 2/. 18». 

CIVIL LAW.— Bo^ATyer's Commentaries on the Modern 

Civil La>?v.— By Sir GEORGE BOWYER. D.C.L., Royal 

8vo. 1848. 18«. 

Bowyer's Introduction to the Study and Use 
of the Civil Law.— By Sir GEORGE BOWYER, D.C.L. 
Royal 8vo. 1874. 6». 

Cumin's Manual of Civil La-w.— A Manual of 
Civil Law, containiiig a Translation of, and Commentary on, the 
Fragments of the XIL Tables, and the Institutes of Justinian ; the 
Text of the Institutes of Gains and Justinian arranged in paraUel 
columns ; and the Text of the Fragments of Ulpian, and of Selec- 
tions from Paul's Receptee Sententiae. By P. CUMIN, M.A., 
Barrister-at-Law. Second Edition. Medium 8vo. 1865. 18s. 

Greene. — Ftcte "Roman Law." 
♦^* A II standard Law WorJcs are kept in Stock, in law calf and other bindings. 
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COUNTY COURTS.— The Consolidated County Court 
Orders and Rules, 187B, ^/vith Forms and 
Scales of Costs and Fees, as iaauect by the Lord 
Chancellor and Committee of County Court Judges. Authorized 
Edition. Super-royal 8vo. 1875. Net, Zs. 

County Court Rules, 1870. Authorised Edition. Net,6d. 

t>itt-Levrls* County Court Practice.— A Complete 
Practice of the County Courts, Induding Adtniralty and 
Bankruptcy, embodying the Act, Bulea, J^drtos and Costs, 
with Table of Cases and Full Lidex. By G. PITT-LEWIS, 
of the Middle Temple and Western Circuit, Esq., Barrister-at-Law, 
sometime Holder of the Studentships of the Four tnns of Court. 
{In preparation,) 

CRIMINAL LAW,-^Arbhbold's Pleading and Evidence 
in Criminal Cases.-— With the StatuteB, Precedents of 
Indictments, ftc., aod the Evidence tiecessary to sapport them. By 
JOHN JERVIS, Esq. (late Lord Chief Justice of Her Majesty's 
Court of Common Pleas). Eighteenth Edition, includii^ the 
Practice 111 Criminal Proceedings by Indictmeni By WILLIAM 
BRUCE, of the Middle Temple, Esq., Barrister-at-Law, and 
Stipendiary Magistrate for the Borough of Leeds. Boyal 12mo. 
1875. 1^ lis. 6ce. 

Cole on Criminal Informatioris and Quo War- 

remtO.—By W. R. CLOE, Esq., Barrister-at-Law. 12mo. 1843. 

1&. 

Greaves* Criminal Law Consolidation and 
Amendment Acts of the 24 & 28 Vict— With 
Notes, Obsenrations, and Forms for Snmmaiy Proceedings. By 
CHARLES SPRENQEL GREAVES, Esq., one of Her Majesty's 
Counsel, who prepared the KUs and attended the Select Committees 
of both Houses of Parliament to which the Bills were referred. 
Second Edition. Post 8vo. 1862. 16«. 

Roscoe's iDigest of the Law of Evidence in 
Criminal Cases.— Ninth Edition. By HORACE SMITH, 
Esq., Barrister-at-Law. Royal 12mo. 1878. {Justreqdff.) 12. ll».6rf. 

RusselTs Treatise on C rim es and Misdemea- 
nors.— Kfth Edition. By SAMUEL PRENTICE, Esq.; one of 
Het Majefety's Counsel 3 vols. Royal 8vo. 1877. 5/. 15«. Qd, 

Tliia ireatiM ta 00 much more copious than any other upon all ibe subjects contained 
in it, that It affords by far the best means of acquiring a knowledge of the Criminal Law 
in gad^rat. or of any offence in particular ; so that it will be found peculiarly nseful as 
well to ttiOM Who wirtl to obtalo a complete knowledge of that law, ^ to those who 
desire to be infbrmed on any portion of it as oooaslcn may require. 

Tbis work also contains a very complete treatise on the law of Eyidence in Criminal 
Canes, and in it the manner of talcing the deposltionir of witu^sset, and the examinations 
of prisanani before nagistratee, is fully explained. 

'^ What better Digest of Criminal Law ooald we possibly hope for than, 'Budsell on 
Crimes?' "Sir James FUifjames Stephen; 9 Smfch on CocUfieaUan. 

" We jaiy safely assert that the fiffh eaition o'f ' Subsell on Crlm^* has, under the 
ciirefal hand of Hr. Preiliice, fully reached the standard attained to by the preceding 
editions."— Zow Jmu-nal, January 27, 187T. 

" No more trustworthy authority, or more exhaofl^ive expositor than 'Russell' can be 
oonsulled.*' — Law JUagazine and Revieic, February, is??. 

" Alterations haye been made in the arrangement of the work which without Interfering 
with the gfedenad plan are sufficient to show that great ca)-e and thought have been 

bestowed we are amazed at the patience, industry and skill which are exhibited 

in the collection and arrangement of all this mass of learning."— TTto Tltnet, December 26, 
1876. 

*4* AU tUiniard Law Works a/re kept in Stock, in law calf dnd other Hnttmgf, 
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DECREES.— Seton.— ricfe "Equity." 

DlARY^---La>Aryer's Compahibri (Tl^eJ,Piapy, aiid Law 

IDipectory.— f or the use of the Legal Profession^ Public Coin, 
panies, Justices, 'Merchants, Estate Agents, Auctioneers, &c., &c. 
Published Ankuallt. Thitty-second Issue for 1878. 

The Work is 8vo. ske, strongly hound iri doth, and pMUKed at the 
following Prices : — 
1. Two days on a page, plain ... 
%, The above, intebleavbp for Attendances 

3. Two days on a page, ruled, with or without money columns 

4. The above, iijtjbrleaved fot Attendances . 

5. Whole page for each day, plain . . . 

6. The above, interleaved for Attendances 

7. Whole page for each day, ruled, with or without money 

columns . . ., . ..... 

3. The above, interleaved for Attendances' . 

9. Three days on a page, ruled blue lines, witixout money 

columns . . 5 

The Diary f printed on JOTNSON'S paper of superior quality ^ 
contains memoranda of Legal Business througkout the Year, 

The La^A/^yer's Companion for 1878, is edited by 
JOHN THOMPSON, of the Inner Temple, Esq., Barrister-at-Law; 
and contains a Digest of Kecent Cases on Costs ; Monthly Diary of 
County, Local Government, and Parish Business ; Oaths in Supreme 
Court; Summary of Legislation of 1877 ,' Alphabetical Index to the 
Practical Statutes ; a Copious Table of Stamp Duties; Legal Time, 
Interest, Discount, Income, Wages and other Tables; Probate, 
Legacy and Succession Duties ; a London and Provincial Law 
Directory, and a variety of matters of practical utility. 

" A pnl)lication which baa long ago secured, to itself the favour of the profession, and 
which, as heretofore, justifies by its contents the title assumed by it. The new volume 
presents all the attractive features of Its predecessors, combined with much matter 
compiled specially for the coming year." — Laio Journal^ November 4, 1876. 

" The present issue contains all the information wb'tcTi could be looked for id such a 
woi*k» and frives it in a most convenient form and very completely. We ta&j Qotiestt&tingly 
recommend the work to our xosAexQ."— Solicitors' Jownal, November 25, 1876. 

" The ' Lawyer's Companion and Dfery ' is a book that ought to be in the possession o f 
every lawyer, and of every man of business." 

"The * Lawyer's Companion • is, indeed, what it Is called, for it combines everything 
required for reference in the lawyer's office." — Law Times. 

DICTIdNARY — Wharton's Law Lexicon.— A Wc^ionyy of 
Jurisprudence, explaining the Technical Words arid Phrases einployed 
in the several Departments of English Law ; including ;the various 
Legal Terms' used in Commercial Tr6,nsactions. Together with an 
Explanatory as well as Literal. Translation of the Xatiti Maxims 
contained in the Writings of the Ancient and liioderri Commentators. 
Sixth Edition. Enlarged and revised in accordance with the 
Judicature Acts, by J. SHIEESS WILL, of the Middle Temple, 
Esq., Barrister-at-Law. Super royal 8vo. 1876. 21.28, 

'■' As a work of reference for the library, the handsome and elaborate edition of 
• Wtarton's Law Lexicon * which Mr. Shiress Will has produced, must superdede all former 
liiBues of that well-known work."— Zaio Mc^azine and RevieiCy August, 1876. 

** No law library is complete without a law dictionai'y or law lexicon. To the practi- 
tioner it is always useful to have at hand a book where, in a small compass* he can find 
an explanation of terms of infrequent occurrence, or obtain a reference to statutes on 
most subjects, or to books wherein particular subjects are treated of at ftill length. To the 
student it ia almost indispensable." [Ckmtinwd. 

*«* AU standard Law Works are kepi in Stock, in law calf and other bindings* 
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DICTIONARY — Wharton's Law Lexicon., om^tnued. 

*'W« bare simply to notice that the same ability and accuracy mark the present 
odltlcm which were conspicuous in its predecessor, lir. Will has done all that was ren- 
dered necenary by the Judlcatare Acts, In the shape of incorporation and elimioation, 
and has broocht the Statute Law down to the date of pubUcation."~JDaio Times, March 4, 
1876. 

** Wharton's perennial Law Lexioon has Just been adapted to the new condition of the 
Law, brooght about by the Judicature Act The task of rerisioa has been ably per- 
formed by Mr. Shtress WUl."— »8Mir4ay Review, April 16, 1876. 

OIQESTS.— Bedford.— Fide *< ExaminAtion Guides." 

Chamber's— Fufe "Public Health.** 

Chitty*S Equity Index. — Chitty's Index to all the Reported 
Cases, and Statutes, m or relating to the Principles, Pleading, and 
Practice of Equity and Bankruptcy, in the several Courts of Equity 
in England and Ireland, the Privy Council, and the House of Lords, 
from the earliest period. Third Edition. By J. MACAULAY, 
Esq., Barrister-at-Law. 4 vols. Royal 8vo. 1853. 71. 7c. 

Fisher's Digest of the Reported Cases deter- 
mined in the House of Lords and Privy Council, and in the 
Courts of Common Law, Divorce, Probate, Admiralty and Bank- 
ruptcy, from Michaelmas Term, 1756, to Hilary Term, 1870 ; 
with References to the Statutes and R^Ues of Court. Founded on 
the Analytical Digest by Harrison, and adapted to the present 
practice of the Law. By R. A. FISHER, Esq., Judge of the 
County Courts of Bristol and of Wells. Five large volumes, royal 
8vo. 1870. 12Z. 12s. 

{Continued AnnwxUif.) 
** Mr. Fisher's Digsst is a wonderfol wock. It is a mfarSGle of human mdustry."— 3fr. 
Justice Willes. 

" The fact is, that we have already the best of all possible digests. I do not refer merely 
to the works which pass under that title — thoush, I confess, I thinlc it would be very 
difllciilt to improve upon Mr. Fisher's 'Coninion Law DiKCSt'— I refer to the innumerable 
text boolcs of every branch of the law. What better digest of criminal law could we 
pomibly hope for than 'Hussell on Crimes,' and the current Boscoe and Archbold, to say 
nothing of the title, *CrimhiHl Lsw,' in 'Fisher's DiMaV— Sir James FUxjames Stephen, 
0.0., in his Addrus to the Law Amendment SocielponCoaiJtcatiOH in India and England, Session 
87^3. 

Leake.— Fide "Real Property." 

Notanda Digest in Law, Equity, Bankruptcy 
Admiralty, Divorce, and Probate Cases.— By. 
H. TUDOR BODDAM, of the Inner Temple, and HARRY 
GREENWOOD, of Lincoln's Inn, Esqrs., Barristers-at-Law. The 
Notanda Diokst, from the commencement, October, 1862, to 
December, 187(5. In 1 volume, half -bound. Net, ZL 3«. 

Ditto, in 2 yolumes, half-bound. Net, Zl, lOs. 

Ditto, Third Series, 1873 to 1876 inclusive, half-bound. Net, IL lis. 6cL 

Ditto, Fourth SerieB, for 1877, with Indexes, in 1 volume. Net, 11. Is. 

Ditto, ditto, for 1878, Plain Copy and Two Indexes, or Adhesive Copy 
for insertion in Text-Books. Annual Subscription, payable in 
advance. (No. 1 now ready.) Net, 21«. 

*^* The numbers are issued regularly eveiy alternate month. 
Each number will contain a concise analysis of every case reported 
in the Law Reports, Law Journal, Weekly Reportefr, Law Titnes, and 
the Irish Law Reports, up to and including the cases contained in the 
parts for the current month, with ref erenccis to Text-books, Statutes^ 
and the Law Reports Consolidated Digest. An alphabetical 
INDEX of the subjects contained in each nitmbeb will form a new 
feature in this senes. 

*^* All standard Law Wo7 H art kept in Stock, in law caJfand other bindintjs. 
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DIGESTS.— Oontinwd. 

Pollock.— Fedc " Partnership.'* 

Roscoe's.— FtVfe" Criminal Law" and "NisiPriuB." 

DISCOVERY.— Hare*s Treatise on the Discovery of 
Evidence. — Second Edition. Adapted to the Procedure in the 
High Court of Justice, with Addenda, containing all the Ileported 
Cases to the end of 1876. By SHERLOCK HARE, Barrister-at- 
Law. Post 8vo. 1877. 12«. 

'• The book is a nsPtnl contribution to our text-books on practice The 

editor has Incorporated his alterations wiih the original, so as to spare the readf r the 
labour of combininflr for himself each Rta»emeijt with its necessary supplement, and the 
work remains ooudse and complete."— ^o/fcttory Journal, February 19, 187(5. 

" Wo have read his work with considerable attention and interest, and we can speak in 
terms of oordiil praise of the manner in which the new procedure has been worked into 
the old material Not that the old materiui has been allowed to remain nuiniproved. In 
many instances necessary changes and amendments have been made, evincing a tlioTOUgh 

appreciation of the necessities of the case on the nart of the learned editor 

All the sections and orders of the new legislation are referred to in the text, a synopsis 
of recent cases is given, and a good index completes the volome."— Zaw Titnes, Jannary 8. 
1878. 

Seton.— Fm^c "Equity." 

DIVORCE.— Browne's Treatise on the Principles 

and Practice of the Court for Divorce and 

Matrimonial Causes:— With the Statutes, Rules. Fees, 

and Forms relating thereto. Third Edition. By GEORGE 

BROWNE, Esq., B.A., of the Inner Temple, Barristerat-Law, 

Recorder of Ludlow. 8vo. 1876. 1/. 4«. 

'* We think this Edition of Mr. Browne's Treatise has lieen edited with commendable 

care. The book, as it now stands, is a clear, practical, and, so far as we have been able to 

test it, accurate exposition of divorce law and procedure. *'—iS(7{<<:ifor«V(nirfia2, April 22, 187C 

OOMICIL.— Phillimore's (Sir R.) Law of Domicil.— 8ro. 

1847. 

DUTCH LAW.— Vanderlinden's Institutes of the Laws 
of Holland.— 8vo. 1828. 1/. 18*. 

EASEMENTS.— Goddard's Treatise on the Law of 
Easements.— By JOHN LEYBOURN GODDARB, of the 
Middle Temple, Esq., Barrister-at-Law. Second Edition. Demy 

8vo. 1877. 16«. 

*' The book is invaluable : where the cases are silent the author has taken pains to 
ascertain what the law would be if brought into question."— Zaw Joumat 

"Nowhere has the subject been treated so exhaustively, and, we may add, so soientifi- 
.eally, as by Mr. Ooddard. We recommend it to the most careful stadyofthe law student 
as well as to the library of tlie practitioner.**— -JkNe Timet 

Woolrych.— Ftd« "Lights." 

ECCLESiASTICAl Finlason's Folkestone Ritual 

Case. — The Judgment of the Judicial Committee in the Folkestone 
RitVial Case, with an Historical Introduction and brief Notes. By 
W. F. FINLASON, of the Middle Temple, Esq., Barrister-atLaw. 
8vo. 1877. Net, 2s. ^, 

Phillinnore's (Sir R.) Ecclesiastical Law.— The 
Ecclesiastical Law of the Church of England. With Supplement, 
containing the Statutes and Decisions to end of 1875. By Sir 
ROBERT PHILLIMORE, D.C.L., Official Principal of the Arches 
Court of Canterbuiy ; Member of Her Majesty's Most Honourable 
Privy Council. 2 vols. 8vo. 1873-76. 8Z. 7a. 6d. 

*«* The Supplement may be had separately, price is. 6«{., sewed. 

Stephens.— Firfc "Church and Clergy.'* 
*^* AU standard Law Works are kept in Stock, in Imo calf and otfier bindinys. 
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ELECTIONS.— FitzGerald.— Firf« "BaUot." 

Rogers on Elections, Registration, and Election 

Agency. — With an Appendix of Statutes and Fomu. Twelfth 

Edlticm. ByF.S. P. W0LFER8TAN» of the Inner Temple, Esq., 

Bairlfter-at-Law. 12mo. 1876. 1^. lOt. 

" The book Tftt^f'r* ttn rspotatkHi m a well Mranged magazine of all the anthoritlea on 

tbo Babjocf—tow /(MinM/, Augoft 19, 1876. 

"Mr. Wolfertteo has added a new chapter on election agency, which contains a care- 
f nl and Taluabla digeat of the dedaJnne and dicta on thia thornj anliJeci."- Solieitan' 
Journal, October 28. 18T6. 

CNQLAND, LAWS OF,— Bowyer.— Fi4e '* Constitutional Law.*' 
Broom and Had ley. — Ft<ie *' Oommentaries." 
Syms* Code of English Law (Principles and Practice) 
for handy reference in a Solicitor's office. By F. R. SYMS, Solicitor. 
12mo. 1870. 16f. 

EQUITY, «Mi FWt CHANCERY. 

Seton*s Forms of Decrees, Judgments, and 

Orders in the High Court of Justice and Courts 

of Appeal, having especial referenoe to the Ohaneery Division, 

with Practical Notes. Fourth Edition. By B. ^. LEACH, Esq., 

Senior Registrar of the Court of Chancery ; F. G. A. WILLUMS, 

of the Inner Temple, Esq. ; and H. W. MAY, of Lincoln's Inn, 

Eho., Barristers-at-Law. In 2 vols. Vol I. RovalSvo. 1877. II 10«. 

"This yotcune contains Judgment by Default and at Trial; Motion for Jadgment; 

Transfer and Payment of Funds into and out of Oonrt ; Prooeedingi in Chamliers; Dis- 

eovcrj and Production tUyunctions; Stop Orders and Charging Orders ; N* Bxeat 

Attachment of Debts ; Transfer and GontoUdatioa of Actions ; rrohibition Patents ; 

Interpleader: Issues: Referees and Arbitration Eecelyen ; Trustees (including Trustees 

Act) ; Charities : Oraers affecting Solicitors; and Taxation of Billa of Costa, Ac., &c. 

" Cannot faO to commend itself to pracUtionors. Nothing need be said as to the 
raloe of the work, which is one of settled authority, and we have only to congratulate 
the profession upon the fad that this edition oemee out under circomstaaces peculiarly 
calculated to enhance iU value."— Xate Timet, February 34, 1877. 

'* The imprison derived from our {lerusal of the book is that it represents the result 
of eoBScieottvus and intelligent labour on the part of the editor^ and we think it deserves, 
and will obtain, the confidence of the profeaslon.'*— 5Qj«cj<or«^ Journal^ April Vt 1877. 
{Vol. IL in the j»'€S$.) 
Smith's Manual of Equity Jurisprudence.— 
A Manual of Equity Jurispruaence for Practitioners i|nd Students, 
founded on the Wons of Story, Spenoe, and other writers, and on 
more than a thousand subsequent cases, comprising the Fundamental 
Principles and the points of Equity ususJfy occurring in General 
Practice. By JOSlAH W. SMITH, 3.C.L., Q.C., Ju%e of County 
Courts. Twelfth Edition. 12mo. 1878. {Juit ready.) 12s. 6(i. 
" To sum up all in a word, for the student and the JurUnonsult, the Manual is the nearest 
approach to an equity code that the present literature of the law is able to tanaah.^—Law 



**U win be found as useful to the praetitioner as to the student."— AMettorf* Joymai. 

** Mc Smith's Manual has filrlj won for Itself the podtiaii of a standard work."— Jwrut. 

" It retains and that deservedly, the reverence of both examibers and students."— 
Dr._BQLLiT'si Ucturt on a Oourae of Beading. 

"There is no disguising the truth ; the proper mode to use this book is to learn its pagee 
by heart.*— £aw Magazine and Review. 

Smith's (Sidney) Principles of Equity.— 8vo. 1866. 

IZ. 5j. 
eVIDBNCE,—Archbold.— Fide "CriminaL" 
Hare. — Vidt "Discovery." 
Roscoe. — Vide " CriminaL" 
Roscoe.— ria« " Nisi Prius." 
EXAMINATION QUIDES— Bedford's Guide to the Preli- 
minary Examination for Solicitors. — Fourth 
Edition. 12mo. 1874. Net, Zs. 

♦^* All standard Law W6rh§ art kept in Stock, in law coif and other bindings. 
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EXAMINATION QUIDES.-Cbn<i»u«d. 

Bedford's Digest of the Prelin^inary Bxaznina- 
tion Questions au English and Latin, Gr<uiun«r, Geography, 
Hisiory, Fvenoh Gnunmar, and Arithmetip, vith tine Answers. 
8to. 1876. IBs. 

Bedford's Preliminary Guide to Latin Gram- 
niar.— 12mo. 1872. Net, St. 

Bedfprd's Intermediate Examination Ruide to 
Book-keeping. — Second Edition. 12mo. 1876. ' Netf2s.6d, 

Bedford's Final Examination Guide to Bank- 
ruptcy.—Third Edition. 12ino. 1877. 6t. 

The following are published the day after each Examination : — 
Bedford's Preliminarv. — Containing the Qnestions of the 
Preliminary Examinations. Edited by E. H. BEDFORD, Soli- 
citor. Sewed. Net, Is. 

Bedford's Intermediate. — Containing the Qnestions and 
Answers at the Intermediate Examinations. Edited by E. H. 
BEDFORD, Solicitor. Hilary Term. 1878. No, 37. Sewed. 

Net, Is, 
*^* Nos. 1 to 34. 6d each. Nop. 35 and 36. Is. 

Bedford's Pinal. —Containing the Questions and Answers at 
the Final Examinations. Edited by E- H. BEDFORD, Solicitor. 
Hilary Term. 1878. No. 86. Sewed. Net, Is. 

*,* Nos. 1 to 33. 6d. each. Nos. 34 and 35. Is. 

Butlin.— Ficic "Articled Olqrks." 

Head.— Ficfe ''Statutes." 

Lyncli and Smith. — Vide "Judicature Acts." 

^ut)instein and Ward.— i^c" Articled Clerks." 

EX6eUTORS.-<W^illiams' Law of Executors and Ad- 
ministrators. — ^A Treatise on the Law of Executors and Ad- 
ministrators. Seventh Edition. By the Bt. Hon. Sir EDWARD 
VAUGHAN WrLLIAMS, late one of the Judges of Her Majesty's 
Court of Common Pleas, and WALTER VAUGHAN WIL7.IAMS, 
Esq., Barrister'at-Law. 2 vols. Royal 8vo. 1878. 3Z. 16«. 

FACTORY ACTS. — NotcutV3 Factory ^nd Workshop 

Acts. — Comprising all the Laws now in force (including t)ie 
Act of 1874) for the regulation of Labour in Factories and 
Workshops, with Introduction, Explanatory. Notes, and Jfotes of 
decided cases. By GEORGE JARVI8 NOTCUTT, of ^q Middle 
Temple, Esq., Banister-at-Law. 12mo. 1874. 9s. 

FA^M. LAW OF.— Addison ; Cooke.— Ficfe "Agricultural Law." 

Dixon's Law of the Farm — A Treatise on the Law of 

the Farm. Fourth Edition. By HENRY PERKINS, of the 

Inner Temple, Esq., Barrister- at-Law. (In the press.) 

FIXTyBp3--Amos and Ferard on Fixtures.— Second 

Edition. Royal 8vo. 1847. 16ff. 

Woodfall.— -See " Landlord and Tenant." 

FORMS — Chitty's Forms. Eleventh Edition. By THOS. CHITTY 
andTHOS. WILLES CHITTY, Eeqrs. {In preparmtwn.) 

Corner's Forms of Writs and other Pro- 
ceedings on the Crown side of the Court 
of Queen's Bench.— 8vo. 1844. 7«. 6d. 

*^* All standard Law Works are kept in Stock, in law caff and other Undings. 
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Daniell'8 Chancery Form8.--Form8 and Precedents of 
PleadlngB and Prooeedingt In the Huh Court of Chancery, with 
Practical Notei and Obeervations, and References to the Fourth 
Edition of Daniell's Chancery Practice ; and incorporating the 
Forms in Braithwaite's Record and Writ Practice. By LEONARD 
FIELD and EDWARD CLENNELL DUNN, Barriatenwit-Law, 
and JOHN BIDDLE, of the Master of the Rolls* Chambers 
ITiird Edition. By W. H. UPJOHN. {Tnthepreu.) 

Moore's Solicitor's Book of Practical Forms.— 
12mo. 1852. 7«. 6<2. 

HIQHWAYS.-Bateman's General High-way Acts.— 
Second Edi t ion. With a Supplement containing the Highway Act 
of 1864, &C. With Notes by C. MANLET SMITH, Esq., one 
of the Matten of the Queen*B Bench. 12mo. 1865. 10«. Qd, 
Shelford's Law of Hiah ways.— The Law of 
Highways ; including the General Highway Acts for England and 
Wales, and other Statutes, with copious Notes of the Dedsions 
thereon; with Forms. Third Edition. With Supplement by 
C. MANLET SBilTH, Esq., one of the Masters of the Queen^s 
Bench. 12mo. 1865. 15s. 

*m* The Supplement may be had separately, price 3<. sewed. 

INCL08URE8.— FVcie «* Commons.'* 

INDIAN LAW.— Montriou ; the Hindu >Vill of Bengal. 

With an Introductory Essay, Ac. Royal 8vo. 1870. Net, 11. 10s. 

Norton's Leading Cases on the Hindu Lavvr of 

Inheritance.— 2 vols. Royal 8vo. 1870-71. Na, 2L 10s. 

INFANTS.— Ebsworth's Law of Infants.— A Handy Book 
of the Law of Infante. By JOHN EBS WORTH, Esq., Solicitor. 
12mo. 1861. 3j. 

Forsyth's Law relating to the Custody of 
Infants in Cases of difference between 
Parents or Guardians.— 8va 1850. 8s. 

INJUNCTIONS Seton.— Fide "Equity." 

INSURANCE.— Arnould on the Law of Marine Insu- 
rance.— Fifth Edition. By DAVID MACLAGHLAN, Esq., 
Barristei^at<Law. 2 vols. Royal 8vo. 1877. 32. 

"As a teit book, Amoald to now all tbe practitioner caa want, and we ooDipmtnlate 

tiM editor apon the tkill with whieh he haa incorporated the new dedatons."— JLow Timet, 

Oct. Cth, 187T. 

Hopkins' Manual of Marine Insurance.— 8yo. 
1867. 18«. 

Lo^A/^ndes. — Vide " Average." 
INTERNATIONAL LAW — Annos' Lectures on Inter- 
national Law. — ^Delivered in the Middle Temple Hall to the 
Students of the Inns of Conrt, by SHELDON AMOS, MA.., of 
the Inner Temple, Barriater-at-Law ; Professor of Jurispradence 
(including International Law) to the Inns of Court; Professor of 
Jurisprudenoe in University College, London. Koyal8vo. 1874. 108,6d, 
Kent's International Law. — Kent's Commentary on 
International Law. Edited by J. T. ABDY, LL.D., Judge of 
County Courts. Second Edition. Revised and brought down to 
the present time. Crown 8vo. 1878. (/text ready.) I0«. 6d, 

'^Dr. Abdy baa done all Law Stadenta a great aervlce in preeentiiiff thai iiQitlon of 
Ken^f Gommentariea which relates to public international Law in a siogle volame, neither 
iarse, diffiEiBe, nor ezpenilTe." 

"Altogether Dr. Abdy has performed his task in a manner worthy of his reputation. 
Hta book will be atefiil not only to Lawyers and Law Stodenta, for whom it was primarily 
intended, but alao for laymen. It is well worth the stndy of every member of an eniightenea 
and oiviliaed aommvLalty,'*-~Soikltori^ Journal. 

*«* All etandard Law Works are kept in Stock, in laic calf and other bindingt. 
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INTERNATIONAL LkyN -Continued. 

Levi's International Comnnerciai Law. — Being the 
Principles o£ Mercantile Law of the following and other Countries 
— viz. : England, Ireland, Scotland, British India, British Colonies, 
Austria, Belgium, Brazil, Buenos Ayres, Denmark, Franco, Germany, 
Greece, Hans Towns, Italy, Netherlands, Norway, Portugal, Prosaiii, 
Russia, Spain, Sweden, Switzerland, United States, and W Urtemberg. 
By LEONE LKVI, Esq., F.S. A., F.S.S., of Lincoln's Inn, Barrister 
at-Law, Professor of the Principles and Practice of Commerce at 
King's College, London, &c. Second Edition. 2 vols. Royal 8vo. 
1863. • 1^. I5s. 

Prize Essays on International Law— By A. P. 
SPRAGUE, Esq., Counsellor of Law in the United States, and 
M. PAUL LACOMBE, Advocate in France. With an Introduc- 
tion by His ExceUency DON ARTURO DE MARCOARTU, 
Ex-Deputy to the Cortes. Royal 8vo. 1876. 7s. Oil. 

Vattel'8 Law of Nations.— By JOSEPH OHITTy, Esq. 
Royal 8vo. 1884. ll. U. 

^Vheaton's Elements of International Law; 
English Edition. Edited with Notes and Appendix of Statutes 
and Treaties, bringing the work down to the present time. By 
A. C. BOYD, Esq., LL.B. , Banister-at-Law. Author of the " The 
Merchant Shipping Laws." Demy 8vo. 1878. {JuH ready). V. Ss. 

'Wildnnan's International Law. — Institutes of Inter- 
national Law, in Time of Peace and Time of War. By RICHARD 
WILDMAN, Barrister-at-Law. 2 vols. 8vo. 1849-50. 1^. 2s. %d, 

INTESTATE SUCCESSIONS —Colin's Essay on Intestate 

Successions. — ^According to the French Code. . By BAR- 

THELEMY HARDY COLIN, of the Middle Temple. 12mo. 

1876. 6«. 

"A very intelligent essay.**— lauF Timeit February 34, 1877. 

JOINT STOCKS.— Jordan's Joint Stock Companies.— A 

Handy Book of IVactical InstroctionB for the Foimation %^d 

Management of Joint Stock Companies. Fifth Edition. 12mo. 

1875. Net^ 2«. 6</. 

Palmer— FtWe "Conveyancing." 

Thring's (Sir H.) Joint Stock Companies' Law.— 
The Law and Practice of Joint Stock and other Public Companies, in- 
cluding the Statutes, with Notes, and the Forms required in MaJdng, 
Administering, and Winding-up a Company, with a Supplement 
containing the Companies' Act, 1867, and Notes of Recent Dednons. 
By Sib HENRY THRING, KC.B., The Parliamentary Counsel, 
lliird Edition. By GERALD A. R. FITZGERALD, of Lincohi's 
Inn, Esq., Barrister-at-Law, and Fellow of St. John's College, 
Oxford. 12mo. 1875. 1/. 

''This, as the work of the original dranghtsmaa of the Companies Act of 1862, and 

well-known Psriiamentanr counsel. Sir Henry Thring, is naturaUy the highest anlhority 

on the snbject."— 79^ Times, April 21, 1876. 

JUDGMENTS. — Pas k's Judgments, Executions, and 
Crown Debts. — ^The Judgments Iiaw Amendment Acts 
relating to Real Property, 22 & 23 Vict., c. 35, and 23 & 24 Vict, 
c. 38, 23 & 24 Vict. c. 115, and 27 & 28 Vict. c. 112. With Notes, 
References to Gases, and Index : forming an Appendix to " The 
Practice of Registering,*' &c. By JAMKS PASK, Chief Clerk to 
the Registrar to the Court of Common Pleas, Westminster. Third 
Edition. 12mo. 1866. Sewed. Net, 2s. 

*^* AU standard Law Works art kept in Stock in law caJif and other bindings^ 



18 STEVENS AND SONS* LAW PUBLICATIONS. 



JUDQMENT8.' 

Seton.^Vid€ *< Equity/' 

JUDICATURE ACT3.-^A/^ilson's Judicature Acts, Rules 
and Forms. With Notes. Second Edition, thoronghly 
lUsvised, with Important Additions and Cases to the present time, 
and a Copious Indox, forming a Complbte Guidk to the New 
Pbactice. By ARTHITU WIXSON, of the Inner Temple, Esq., 
Barrister-at-Law. (Assisted by HARRY GREENWOOD, of 
Linooln*B Inn, Barrister-atLaw, and JOHN BIBDLE, of the 
Master of the Rolls Chambers.) Royal 12mo. 1878. IBs. 

{In limp leather for ike pockety 22t. 6d.) 

*^* A LABOK PAPXB Epitiok^F THE ABOvk (for marginal notes). Royal Svo. 
1878. 1/. 5«. 

(Th limp UaUuT or cojf, 30«.) 

PREFACE TO THE 8EC0NB EDITION. 

In the present edition, the general (urangement adopted in the forocer edition Is pre^ 
Hcrred. 

Tae aereral 4e}^ Bodies of Boles, Orders in Govndl, and other antfioiritfitife doovmenti 
iafia«d sinoa the date of the former editioo, are printed in the preeeqt. The 'ftnlea of Court 
■ubaeqaent to the Act of 1875 are incorporated with those contained in the Bchedole to 
that Act. 

All the more Important dedatona tipon the eoastraetion of the Acta and Bales down to 
the end of the Jliobaelmaa Bittiog*, 1977, will, I oelioTe, be found noticed wit|i some of 
later date. 

Many minor typographical changes hare been made in this edition, which will, I hope, 
be foond to increaae its oonvenienee In use. Italic type has been nsied thronghont tb0 
book to indicate repealed matter. 

All the RpJea of Court, both those in the Schedule and thoee of later date, have been 
iamied without margimil notes. I have ventured to add short marginal notes to them. 

I cannot too strongly express my obllgati<»is to Mr. Biddle, of the Msater of the Roll's 
Chambers, fpr his asautancc in the preparation of this edition. The vbole book has been 
revised by bim ; and I have throaghoot received from him very valuable suggestions. He 
has also relieved me of much labour by revising an4 annotating the forms annnexed to 
the rules, and in many other ways. 

I wiah pariictUarly to notice the Table of Cases, whlob Mr. Biddle has prepared. The 
oouie ordinarily sdopitd tbrougbont the boo|c is to oite each esse with areferttnoe to only 
one report of ir, except where there appeared special reason for referrincito another. 
The Law Reports are commonly cited whore the case has appeared in that series. To 
have mentioned io the body of the work every report of each case would have been a 
cumbrous and I think an inconvenient plaq. On the oiber hand, many pcactitifln^ use 
serifs of reports other than those c<)mmpnly cited in tMi Book. To meet ^he di^culty 
thus arisiag, toe TaUe of Cases gives a refereoce to all tne reports of each case dted. 

The reponstruction of the Index, rendered necessary by the large amount of new 
matter, has been kadly nndertaken by my learned friend, llr. Harry Greenwood, of the 
Ohaooery Par. 

The Introduction which appeared in the former edition b*B been omitted in this. 
That Introduction was Intended to assist the reader to become acquainted with a system 
then wholly new. The system is no lonser new or unknown, so tliat there is not the same 
necessity lor such an iotrodoction. Tne omission e<mtributes toseenre an object which 
I have throDg|iont had in view, the keeping down the bplk of the book. 

Opinions of the Press on the First Edition : — 

*'Tke references are ample, and the description of the matter referred to is clear. 
The result of a very careful examination of Mr. Wilson's book is that it is e^ecut^ 
with great care and thoroughness, aud that it will be of the utmost value to all those on 
whom the taak iUls, whether as practitiooers or as administrators of the law, (rf app^ing 
and adapting the new praotice and procedure." — SoHcUcra' Journal, 

" We nave nothing nut praise to liestow upon the annotating o^ the rules. We have 
no doubt it win maintain a position in the front rank of the works upon the all-engrossing 
subject with which it deals.''— Zoto Times. 

*'^Mr. Wilson baa appended to the Acts and Bules, especially the latter, a valnable body 
of notes, which we are sqre will be found useful. "->Zate JoumaL 

** Mr. Artbor Wilson, as might have been expecteci, is particularly successful in deal- 
ing with the Rules of Court, to which, indeed, his notes are an almost indisp^uable 
aeoompaniment" — Law Magatine. 

•^* AU standard Law Works are kept in Stock j in law calf and other bindings. 
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JUDICATURE kCJ S.-Continued. 

Clo^ves' Cprnpepdious Index to thq Supreme 
CouPt of JudicjEiture Acts, and to the Orders and Bules 
issued thereunder. By W. CLOWES, Esq., one of ihe Registrars 
of the Court of Chancery. Second Edition, revised and e^arged. 
[Uniform in ake with tkfi Quefin*9 Printer' 9 ^4i^ion of the Acts and 
Jttdes.) 1875. Balf botmd. 10». 6d. 

*«^ Th|b above, with the Actp imd Bules (Authorized Edition), Orders in 
Council, and additional rulesf court fees, &c., complete in one 
Volume, hound in limp leather. H 5«. 

L-eys' Complete Time-Table to the RjAles under 
the Supreme Court of Judicature Act,1876. Show- 
ing all the periods fixed by the Bules within or afterwhich any proceed- 
ings may be taken. By JOHN KIBKWOOD LEYS, M. A., of the 
Middle Temple, Esq., Barrister-at-Law. BoyalSvo. 1875. Net,l8.6d. 

Lynch and Smith's Introduction to the Pinal 
Examination. — ^Being a collection of the questions set by the 
Incorporated Law Society, vith the anowers adi^pted to m^% the 
recent extensive alterations made by the JTJDICATUBE ACT, 
1873. By H. FOULKS LYNCH, SoKcitor, and EBNEST 
AUGUSTUS SMITH, SoUcitor, Clifford's Inn, Prizeman ; Senior 
Prizeman of the Incorporated Law Society, and Brodrip Qold Medalist, 
1872. Vol. i. The Principles of the Law. Post 8vo. 1874. 12». 

Lynch's Epitome of Practice in the Supreme 
Court of Judicature in England. Wilt Beferenoes 
to Acts, Bules, and Orders. For the Use of Students. Boyal 8vo. 
Third Edition. Incorporating the Appellate Jurisdiction Act, 1876, 
and the Bules of the Supreme Court, December, 1875, and June, 
1876. 1876. N€t,l8. 

M o rg an . — Vide ** Chancery.' * 

Scott.— Firfe" Costs." 

Steph0n's Judicature Acts 1873, 1874. and 1878, 
consolidated, with Notes and an Xndex. By Sir JAMES 
STE?5EK, one of Her Majesty's Counsel. i2mo. 1875. is. 6d. 

JURISPfjUQEHOE.-r-Amos, Law as a Science and as 
an Art. — An Introductory Lecture delivered At University 
College at the commencement of the session 1874-^. By SHELDON 
AMOS, i;sq., M.A., Barrister-at-Law. 8vo. 1874 fiet, Is. 6d. 

. Phillimore's (J. G.) Jurisprudence.— An Inaugural 

Lecture on Jurisprudence, and a Lecture on Canon Law, delivered 
at the Hall of the Inner Temple, Hilary Term, 1861. By J. G. 
PHILLIMOBE, Esq., Q.C. 8vo. 1861. Sewed. 3*. 6d. 

JUGTIQE OF THE PRACP,— Arnold's Surnmary of the 
Duties of a Justice of the Peace out of 
Sessions. — Summary Convictions. By Sir T. J, ABNOLD, 
Chief Metropolitan Police Magistrate. 8yo. 1860. 12. 6s, 

Burn's Justice of the Peace and Parish Officer. 
— E^ted by the following Barristers, under the General Superinten- 
dence of JOHN BL08SETT MAULB, Esq., Q.O., Becorder of 
Leeds. The Thirtieth Edition. Vol I. containing titles 
♦« Abatement" to " Dwellings for Artizans;" byTHOS. SIBBKLL 
PBITCHABD, of the Inner Temple, Esq., Becorder of Wenlock. 
Vol. II. containing titles ** Easter Offering '■ to ♦♦Hundred ;" by 
SAML. BOTELEB BBISTOWB, Q.C., M.P., of the Inner Temple, 

*^* All standard Lmo Works are kept in Stock, in law calf and other bi7idinqt. 
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JUSTICE OF THE PEACE -o>''<miud. 

Eaq. VoL m. containing titles ** Indictment " to "Promissozy 
Notes ;" by LEWIS W. CAVE, Q.C, of the Inner Temple, Esq., 
Becorder of Linooln. VoL FV. containing the whole titlo " Poor ;" 
by JAMES EBWB. DAVIS, Esq., Stipendiary Magistrate for 
Stoke-npon-Trent {Sold separaidy, price 12. Us. 6d.) VoL V. con- 
taining titles "Quo Warranto" to "Wreck;" by JOHN BLOSSETT 
MAULE, Esq., Q.O., Recorder of Leeds. Five vols. 8vo. 1869. 

71. 7s. 
Since the pabUcation in 1845 of the fonBor Kditton of Bum't JuMliee of Ote Peace and 
Farisk QtkKr the whole range of the Law which Magiatratee had to adiuinisier has 
nndergone more * lets alteration, and, indeed, the time which has elapeed since that 
pahlieatioa appeared liae doabtleet worked as great a diange in the Ma^trates them- 
selfSi : so that lo Teiy many of the Ckntlemea now oompoeing the body of Justices the 
Bncjdopedic Work of Born moat be, if not eatlrelj unknown, at least unfamiliar as a 
book of reference. 

Paley.— Kicie "Convictions." 

Stone.-- ViAt "* Petty SesaionB." 

JUSTINIAN, INSTITUTES OF.-Cum in.— Ficfe "Civil Law." 
Greene.— Kic^e "Roman Law." 

Mears.— Fttie "Soman Law." 
Voet.— Fide "Civil Law.»' 

LAND DRAINAGE.— Th ring's Land Drainage Act.— With 
an Introduction, Practical Notes, an Appendix of Statutes relating 
to Drainage, and Forms. By THEODORE THRING, Esq., 
Barriste]>at-Law. 12mo. 1861. 7s. 

LAND TAX — Bourdin's Land Tax.— An Exposition of the 
Land Tax ; its Assessment and Collection, with a statement of the 
rights conferred by the Redemption Acts. By MARK A. BOUR- 
DIN, of the Inland Revenue Office, Somerset House (late Registrar 
of Land Tax). Second Edition. Crown 8vo. 1870. 4«. 

LANDLORD AND TEN ANT.— Wood fall's Law of Landlord 
and Tenant. — A Practical Treatise on the Law of Landlord 
and Tenant, wil^ a full Collection of Precedents and Forms of 
Procedure. Eleventh Edition. Containing an Abstract of Leading 
Propositions, and Tables of certain Customs of the Country. By J. 
M. LELY, of the Inner Temple, Esq., Banrister-at-Law. Royal 
8vo. 1877. (/«#« read^.) 11. 16s. 

LAW, GUIDE TO.— A Guide to the Law for General 
U se. By a Banister. Twenty-first Edition. 1877. Net, Ss. 6d. 
"There may be many stodeats of both braachee of the profeBsion who wlU find the 
following pegee an aasistanee to them in the oouiee of their reading, not in eabetitiition 
of but t4%ether with, or preliminary to, the voluminouB and highly technical works which 
they have neceisarUy to examine.** 

LAW LIST.— Lav>r List (The).— Comprising the Judges and Officers 
of the different Courts of Justice, Counsel, Special Pleaders, 
Draftsmen, Conveyancers, Attorneys, Notaries, &c, in England 
and Wales ; to which are added the Circuits, Judges, Treasurers, 
Registrars, and High Bailiffs of the County Courts, District 
Registries and Registrars under the Probate Act, Lords Lieu- 
tenant of Counties, Recorders, Clerks of the Peace, Town Clerks, 
Coroners, Colonial Judges, and Colonial Lawyers having English 
Agents, Metropolitan Police Magistrates, Law Agents, Law and 
Public Officers, Circuits of the Judges and Counsel attending 
Circuit and Sessions, List of Sheriffs and Agents, London Commis- 
sioners to Administer Oaths in the Supreme Court of Judicature in 

*^^*All stamlard Lata Works art kept in Stoek,inlaw calf and othfr bindings. 
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LAW LIST.— Cbntinwtfrf. 

England, Conveyancers Practising in England under Certificates 
obtained in Scotland, &c., &c., and a variety of other useful matters 
so far as relates to Spedal Pleaders, Draftsmen, Conveyancers, 
Attorneys, Solicitors, Proctors and Notaries. Compiled by 
WTLTJAM HENRY COUSINS, of the Inland Revenue Office, 
Somerset House, Registrar of Stamped Certificates, and of Joint 
Stock Companies. Published annually. By authority. 1878. 

(Now ready.) Net, 10«. Oct, 

LAW REPORTSv — A large Stock of second hand Reports. Estimates 
on application. 

LAWYER'S COMPANION.— F«fe "Diary." 

LEADING CASES.— Hay nes' Students' Leading Cases 
in Constitutional La>A/^, Common Law, Real Property 
Law, Equity, Probate and Divorce, Bankruptcy, and Criminal Law. 
By JOHN F. HAYNES, SoUdtor. Author of "The Student's 
Statutes." {In Uvcprets,) 

LEGACIES.— Roper's Treatise on the Law of Lega- 
cies.— Fourth Edition. By H. H. WHITE. 2 vols. Royal 8vo. 
1847. 37. 3«. 

LEXICON,— Fwfe "Dictionary.'' 

LICENSING.— Lely and Foulkes' Licensing Acts, 
1828, 1869, 1872, and 1874; OontaiDmo: the Law of the 
Sale of Liquors by Retail and the Management of Licensed Houses ; 
with Notes to the Acts, a Summary of the Law, and an Appendix 
of Forms. Second Edition. By J. M. LELY and W. D. I. 
FOULKES, Esqrs., Barristers-at-Law. Royal 12mo. 1874. 8«. 

'* Menrt. Lely aad Foolket^s plan is to print in fall tbe prindpal Acta^ and to inter- 
polate between the sections of each of these statutes all suiMidiary enactments, distiii- 

gnishing them by brackets and marginal nutes These notes are osusilly 

sensible and to the pohit and giro evidence both of care and knowledge of the anbject." 
—Wkitors* JoumaL 

LIEN.— Cross* Treatise on the La-w of Lien and 
Stoppage in Transitu. — 8vo. 1840. 15«. 

LIGHTS — Woolrych's Practical Treatise on the Lav/ 
of ^^^indow Lights.— Second Edition. 12mo. 1864. 6«. 

LOCAL GOVERN MENT.^Fi(2e ''PabUc Health." 

LUNACY.— Elmer's Practice in Lunacy.— The Practice in 
Lunacy under Commissions and Inquisitions, with Notes of Caees 
and Becent Decisions, the Statutes and General Orders, Forms and 
Costs of Proceedings in Lunacy, an Index and Schedule of Cases. 
Sixth Edition. By JOSEPH ELMER, of the Office of the 
Masters in Lunacy. 8vo. 1877. 21«. 

MAGISTERIAL LAW.— Burn.— Ftcfo « Justice of Peace." 

Leeming and Cross. — Vide ** Quarter Sessions." 

Paley. — Vide "Convictions." 

Pritchard.— Fufe " Quarter Sessions." 

Stone.— Fftfc " Petty Sessions." 

MAINTENANCE AND CHAMPERTY. — Tapp on Main- 
tenance and Champerty. — An Inquiry into the present 
state of the Law of Maintenance and Champerty, principally a» 
aflfectmg Contracts. By WM. JOHN TAPP, of Lincohi*s Inn, Ksq. , 
Barriflter-at-Law. 12mo. 1861. U. M. 

*^* A II standard Law Worht are kepi in Stock, in law coif and other bindingt. 
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MANDAMUS. — Tapping on Mandamus. ~ The Law and 
Praetioe of the High Prerogative Writ of MaDdamiia aa it obtains 
both in England and Lnland Boyal Svo. 1848. 1/. Is, 

NiARlNfe INSURAflCt — yide *< Insurance." 

MARTIAL LAW.— Finlason's Treatise on MaHiftl Law, 
as allowed by the Law of England in time of Be'beOion ; with 
Practical lUtiBtratlons drawn from the Official Dopuments in the 
Jamaica Case, and the Evidence taken bj the Ro^al Commission of 
Enquiry, with Comments Constitutional and LegaL By W. F. 
FINLASON, Esq., Barritter-atLaw. 8to. 1866. 128. 

MMCANTILe LAW— Boyd.- Fide "Shipping." 

Brooke.— K(k«e "Notary." 

Russell.— Fide "Agency.** 

Smith's Mercantile Law.— A Oompeadlum of Mercantile 
Law. By the late JOHN WILLIAM SMITH, Esq. Ninth 
Edition. By G. M. DOWDESWELL, of the Inner T^nple, Esq., 
one of Her Majesty's ConnseL Koyal Sva 1877. 1^ 18s. 



*' We can nafelj say that, to the practlBlng Solicitor, few books wHI be foand more 
the ninth edition of * Smith's MercaatUe Law.* "*-/ 



UDcftil than the ninth edition of ' Smith's HercaotUe Law.*"^/>ii0 Magatitu, Nov. 1877. 

Tudor*s Selection of Leading Cases on Mercan- 
tile and Maritime Law.— With Notes. By O. D. TUDOR, 
Esq., Barrister-at-Law. Second Edition. Koyal 8vo. 1868. IZ. 18«. 

METROPOLIS BUILDINQ ACTS —Wool rych's Metropolis 
Building Acts, together with such Clauses of the Metropolis 
Management Acts, 1855 and 1862, and other Acts, as more par- 
ticularly relate to the Buildings Acts, with Notes, Explanatory bf 
the Sections and of the Architectural Terms contained therein. 
Second Edition. By NOEL H. PATEHSON, M. A, of the Middle 
Temple, Ewj., Barrister-at-Law. 12mo. 1877. 8«. 6d. 

MINES.— Rogers' Law relating to Mines, Minerals, 
and Quarries in Great Britain and Irelafid; 
with a Summary of the Laws of Foreign States and Pr^ctkal 
DirecUouM iof obtaining Government Grants to work Foreign Mhies. 
Second Edition Enlarged. By ARUNDEL BOGERS, Esq., Bar- 
rister-at-Law. 8vo. 1876. 11, 11*. 6d. 

** Most oomprehensite And oomplete.* — £<iio Ttmei, Jane 17, 1876. 

"Although issned as a Second Edition, the #Drk a^jpsars to hare been almost entirely 
re-written and ^ery nmoh improved. . . . The volsme will prove invaluatilb as a 
work of legal reference."— TA* Mining Journal, May 18, 1876. 

MORTGAGE.— Coote's Treatise on tiie La>v of Mort- 
gage.— Tliird Edition. Royal 8vo. lS50. Neif 11. 

MORTMAIN.— Ra-wlinson's Notes on the Mpptm.ain 
Acts ; shewing their operation on Gifts, Devises and Bequests for 
Charitable Uses. Designed for the Use of Solicitors m Adminstra- 
tion Suits in the Chancery Division of the High Court of Justice. 
By JAMES RAWLINSON, Solicitor. Demy 8vo. 1877. Inter- 
leaved. Net, 2a. 6d. 

MUNICIPAL ELECTIONS- F«fo "BaUot." 

*^* All standard LawWarksare Tcept in Stock, in law calf and other bindings 
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NAVY.— -Thririg's Criminal Law of the Navy, with an 

Introductory Chapter on the Early State and Discipline of the Navy, 

the Kules of Evidence, and an Appendix comprising ihe Naval 

Discipline Act arid PrActicai Fonris. Secorid Edition. By 

f HEODOliE THRING, of the Middlfe Temple, Barrisier-at-Law, 

latfe Commissioner of Bahkruptcy at Liverpool, and C. E. GIFFORD, 

Asi&istant-Paymastep, Royal Navy. l2mo. 1877. (Jitit retidy,) 125. Qd. 

" A full s^ies of ^orms of warrants, minates, charges, &o., and A good Index, complete 

the atility of a yrotk which should be in fhe hadds of all who hate to deal with the regu* 

latini; find goyeming of the Fleet." — Lom Mojgazine, February, 1878. 

" In the new edition, the procedure, na^al regalations, forms, and all. matters con- 
nected vritb the practical adimnlstration of the ls# have been classified and tirranged by 
Mr. Oifford, so that the work is in every way nseful, complete, and up to date." — Naval 
drndMttiiary Gasfeite, pecemher 12, 187t. 

WfSI PrtlUS.— Roscoe's Digest of the La,^?v of Evidence 

oi;i the Trial of Actions at iSfisiPHug.— thirteenth 

Ejilition.. "Bf JOEtN t)AY, one of Her Majesty's Counsel, and 

MAURICE POWELL, Bamster-at-Latw. Royal 12mo. 1876. 

{Bbitiid in one thick volume calf or cvrcuit, 5s. 6d., or in two convenient vols. 

calf or circuity IO5. net, extra.) 
"The work itself has long ago won a position altogether unique, and in ihe hands of 
its present editors there is no fear that the position will be lost." — Law Journal^ July 10, 1875 

Selwyn's Abridgment of the La^/v of Nisi 
PriUS.— Thirteenth Edition. By DAVIJ) KEANB, Q.C., 
Recorder of Bedford, and CHABLES T. SMITH, M.A., one of the 
Judges of the Supreme Court of the Cape of Grood Hope. 2 vols. 
Royal 8vo. 1889. {Published at 21. 16s.) Net, 1?. 

fIbtANDA.— Fwic "Digests.'* 

NOTARY.— Brooke's Treatise on the Office arid Prac- 
tice of a Notsiry of England. — ^With a full collection of 
Precedehts. I'ourth Edition. By LEONE LEVI, Esq., F.S.A., 
of Lincoln's Inn, Barrister-at-Lat7. 8vo. 1876. 11. is. 

NyiSAN©ES.— FitzGerald.— Fitfe "PubUc He«ltii." 

OATHS.— Braithwaite's Oathfe iti the Supreme Court 
of Judicature. — A Maniial for the use of Commissioners to 
Administer Oflths in the Supreme Court of Judicature ill England. 
Part L containiiig practical information respecting their Appoint- 
ment, Designation, Jurisdiction, and Powers j Part II. comprising a 
collection of officially recognised Fortfis of Jurats and Oaths, with 
ExpldaattMry Observations. By T. W. BtlAITHWAITE, of the 
'Record ftsd Writ Clerks' Office. Fcap. 8vo. 1876. . is. 6d. 

"Specially useful to CommiSsioners/'^jLatP Magazine^ February, I87t. 
^ "The work will^ we donht not^ hecomb the recognized guide of commissioners to ad- 

fuinist^r o'atbs." — /Solicitors* Journal, May 6, 1876. 

PAiitNERSMlP.— Pollock's Digest of the Lavv of Part- 
nership. By FREDERICK POLLOCK, of Lincohi's Inn, 
E6q., Bamster-at-Law. Author of ** Principles of C6ntract-at-Law 
andf ill JSquitv." . Demy 8vo. 1877. ^ Ss. 6d. 

%* I'He object of this work is to give tte substance of the Law 
o^ Partnership (excluding Companies) iti a concise and definite form. 
" Of tb6 eibciiiion of tlrd work, we ciln speak ib terms of the highest praise. The 
Isffeiiag^ ii Mbipl^, concise, and clilir ; and the general propositions may brar comparison 
witn thtws^ of Sir James Stephen."— ikiti; MagaxinSt February, 1878. 

" 'iii. Pfdloek's work appears eminently satisfactory . . . the book is praiseworthy 
in d«flgn, soholady an4 complete in execution."— /StKMrday Revkwy May 6, 1877. 

-'^Vr. Pcdlook ni most accorate in his law, which is a matter of much impbrtance, in a 
hobk whos« conteiiu may almost be got by heart by a hard-working student."— 77i« 
S^^^cMar, May 1% 1877. 

" A few more books written as carefully as tlie ' Digest of the Law of Partnership,' will, 
perhaps, remove some drawbacks, and render EDglish law a pleasanter and easier subject 
to study than it is at present. "~27k« Examiner, fturch 31, 1877. 

*»* All standard Law Works a/re kept in Stock, in law calf and other bindings* 
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PATENTS.— Hi lid march's Treatise on the La'w rela- 
ting to Patents.— 8vo. 1846. U U, 
Seion.— yide "Equity.** 

PERSONAL PROPERTY. — Smith*s Real and Personal 
Property. — A Compendium of the Law of Real and Personal 
Propwtj Primarily Connected with Conveyancing ; Designed as a 
Seoond Book for Students, and as a Digest of the most useful 
Learning for Practitionen. By JOSIAH W. SMITH, B.C.L., 
Q.C., Ji^ge of County Courts. Fifth Edition. 2 vols. Demy 8yo. 
1877. {Just ready,) 21 2«. 

PETITIONS.— Palmer.— Vide « Conveyancmg." 

PETTY SESSIONS.— Stone's Practice for Justices of 
the Peace, Justices' Clerks and Solicitors at Petty and Special 
Sessions, in Summary Matters and Indictable Offences, with a List 
of Summai7 Convictions and of Matten not CriminaL With Forms. 
Eighth Edition. By THOMAS SIRRELL PRITCHARD, of 
the Inner Temple, Esq., Barrister-at-Law, Recorder of Wenlock. 

In 1 vol. Demy 8vo. 1877. {Jutt ready.) Ih 10«. 

" The design of ilie present Edltloa has been developod with a Tiew to offer to Msffis- 
trates and Practitionen, in one Tolame of moderate eize. a complete general account <rf 
the Prooednre at Petty Besslona in Sammary Hatters and Indictable Offences, in inch a 
oonseeatiTe form, aooording to Che oaoal rder of oronta, as to render eaaily attainable 
InftH'aation on any point of procedure as it may arise at any giren period of the iat>* 
Qeedingf.**— Extract from Pr^ace. 

*'In clearness of exposition, in choice of matter, and, aboro all, in orderiinesa of 

arrangement, the boolc leaToa little to be deaired The book, as a whole, ia 

thorooghly aatiafactory, and, baring gone careftilly throngh it, we can recommend it 
with confidence to the nnmerona body of onr readera who are daily interested in tha 
hubjecta to which it relates." -Softctfort' Journal, December 8th, 1877. 

PLEADINa—Archbold.— Fuic "CWminaL" 

POOR LAW.— Davis' Treatise on the Poor Laws.— Being 
VoL IV. of Bom's Justice of the Peace. 8vo. 1869. U lU 6d. 

POWERS.— Farwell on Powers.— A Concise Treatise en 

Powers. By GEORGE FA£WELL, B.A., of lanooln's Inn, Esq., 

Barrister-at-Law. 8vo. 1874. 12.1s. 

** We recommend Mr. FarweU'a boolc aa containing within a anaall oompasa what would 
olburwlBC hare to be aought out in the pagea of hundreds of oonftiaing reporta.*— 2^ low, 
November, 1874. 

PRECEDENTS.— Ftcfc " Conveyancing." 

PRINCIPAL AND AQENT.—Petg rave's Principal and 
Agent. — ^A Manual of the Xaw of Principal and Agent. By 
£. C. PETGBAVE, Solicitor. l2mo. 1867. 79, 6d, 

Petgpave's Code of the Law of Principal and 
Agent, with a Preface. By E. C. PETGRAVE, Solicitor. 
Demy 12ma 1876. Net, setoed, 2«. 

PRIVY COUNOII Finlason's Judicial Committee of 

the Privy Council. — The History, Constitution and Charac- 
ter of the Judicial Committee of the Pnvy Council, considered as a 
Judicial Tribunal, especially in Ecclesiastical Cases, with special 
reference to the right and duty of its members to declare their 
opinions. By W. E. FINLASON, Barrister-at-Law. Author of "The 
Ridsdale Case," Ac. Demy 8vo. 1878. {Jiut ready), it, M, 

Lattey's Handy Book on the Practice and Pro- 
cedure before the Privy Council.— By ROBERT 
THOMAS LATTEY, Attorney of the Court of Queen's Bench, 
and of the Hish Court of Bengal ; and Advocate of the Courts of 
British BurmJi. 12mo. 1869. 6«. 

%* AU standard Lata Worki are kept in Stocky in law ealfand other hindingt. 
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PROBATE.— Browne's Probate Practice : a Treatiae on the 
Principles and Plractice of the Court of Probate, in ContentiouB and 
Non-Contentious Business, with the Statutes, Bules, Fees, and 
Forms reUting thereto. By GEORGE BROWNE, Esq., Barrister- 
at-Law, Reoonler of Ludlow. 8vo. 1873. 11, 1a. 

** A cunory glance through Mr. Browne's work shows that it has heen compiled with 
more than ordinsrj care and intelligence. We shoald consult it with ererjr confidence, 
and oonseqiiently recommend it to those who require an instmotor in Probate Court prac- 
tice.'— low Time$, Jane i\, ISTS. 

PUBLIC HEALTH.— Chambeps* Exhaustive Index to 
the Public Health Act, 187S ; with the full Text of 
the Act, and of most of the Incorporated Acts. By GEO. F. 
CHAMBERS, Esq., Barrister-at-Law. Imp. Svo, 1877. 4s, 6d, 

Chambeps' Digest of the Law relating to Public 
Health and Local Government.— With notes of 
1073 leading Cases. Various official documents ; precedents of 
By-laws and Regulations. The Statutes in full. A Table of 
Offences and Punishments, and a Copious Index. Seventh Edition, 
enlarged and revised, with Supplement containing newLocal Govern- 
ment Board By-Laws in fulL Imperial 8vo. 1875-7. 28«. 
*«* The SuFPLEMBHT may be had separately, price 9«. 

Chambers' Popular Summary of Public Health 
and Local Government Law. ImpmalSvo. 1875. 

Net, l§. 6d. 

FitzGerald's Public Health and Rivers Pol- 
lution Prevention Acts.— The Law relating to PubUc 
Health and Local Government, as contained in the Public Health 
Act, 1875, with Introduction and Notes, showing all the alterations in 
the ExistingLaWyWith reference to the Cases, &c.; together with a Sup- 
plement containing "The Rivers Pollution Prevention Act, 1876.'' 
With Explanatory Introduction, Notes, Cases, and Index. By G. 
A. K FITZGERALD, Esq., Barrister-at-Law. Royal 8vo. 1876. 

1/. Is. 

*' A oopiona and well-executed aDslytical index completes the work which we can 
confidently recommend to the officers and members ox sanitary anthorities, and all 
interested in the subject matter of the new Act."— low Magazine and Bariew^ Pehniary, 
1877. 

**llr. FitzGerald's treatise is well adapted for the profetskmal sdriflers of sanitanr 
^QKrim,**— Public HedUh, December 1, 1876. 

" Mr. FitzOerald comes forward with a apecial qualification Ibr the task, fi>r he was 
employed by the Government in the preparation of the Act of 1875; and, as he himself 
says, has neoeesnrily, for some time piast, devoted attention to the Law relating to public 
health and local gorommrnt. **— low Journal, April 22, 1876. 

PUBLIC LAWi— BoAvyer's Commentaries on Uni- 
versal Public La^AT.— By Sir GEORGE BOWYER, 
D.C.L. Royal 8vo. 1854. Ih !«. 

QUARTER SESSIONS.— Leeming & Cross's General and 
Quarter Sessions of the Peace.— Their JonsdictioTi 
and Practice in other than Criminal matters. Second Edition. Bv 
HORATIO LLOYD, Esq., Recorder of Cherter, Judge of County 
Courts, and Deputy-Chairman of Quarter Seaaiona, and H. F. 
THURLOW, of the Inner Temple, Esq., Barrister-at-Law. 8vo. 
1876. U 1,. 

" The present editors appear to hare taken the utmost pains to make the volumo com- 
plete, and, from onr exaramstion of it, we can thoroughly recommend it to aQ interested 
in the practice of quarter sessions.**— laie Tme$^ March 18, 1876. 

%* AU standard Law Works are kept in Stock, in law calf and other bindings 
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QUARTER 8ESSI0NS.-<»"<«»«^. 

Pritchard's Quarter Sessions.— The Jnriadiction, Prac- 

tioe and Procedure of the Quarter Sessions In Criznhial, CivTlf and 

AppeUate Matters. By THOS. SIRKELL PBITCHAKD, of the 

Inner Temple, Esq., Barrister-at-Law, Recorder of Wenlock. 8to. 

1875. 2L 2s. 

** We can eonfldently mt that it iswrittoo throughout with deamesa and intelligence, 
and that hath In legiidation and in case law it is careftiUy brought down to Uie niost 
recent date."— Ao/td^wf' Journal, May 1, 1875. 

RAILWAYS.— Browne.— J'Kfe « Carriers.'* 

Leiy's Railway and Canal Traffic Act, 1873.— 

And other Hallway and Canal Statutes ; with the General Orders, 
Forms, and Table of Fees. By J. M. LELT, Esq., Barrister-at-Law. 
PoBtSvo. 1878. Ss. 

Simon's Law relating to Railway Accidents, in- 
cluding an Outline of the Liabilities of Baflway Companies as Carriers 
gencndly, concisely Discussed and Expired. 12mo. 1862. 3s. 

REAL PROPERTY.— D art.— Vide " Vendors and Purchaflera." 

Green>Arood's Recent Real Property Statutes. 
Comprising the Statutes relating to Real Estate passed during the 
years 1S74-1877 inclusive; Consolidated with the Earlier Statutes 
therebv Amended. With Copious Notes. By HARRY GREEN- 
WOOD, M.A., of Lincoln's Inn, Esq., Barrister-at-Law. {In the 
Press). 

Leake's Elementary Digest of the Law of Pro- 
perty in Land. — Containing : Introduction. Part I. The 
Sources of the Law.— Part II. Estates in Land. By STEPHEN 
MARTIN LEAKE, Barrister-at-Law. 8vo. 1874. 11. 2$, 

*,* Tho above forms a complete Introduction to the Study of the Law of Real Property. 

Shelford'8 Real Property Statutes.— Ei^th Edition. 
By T. H. CARSON, of Lincohi's Inn, Esq. 8vo. 1874. 1/. 10s. 

Smith's Real and Personal Property.— A Com- 
pendiuin of the Law of Real and Personal Property, prinu^rily 
connected with Conveyancii^. Designed as a second hook for 
Students, and as a digest of the most useful learning for Practi- 
tknen. By JOSIAH W. SMITH, B.C.L., Q.C., Judge of County 
Courts. Fifth Edition. 2 vols. Demy 8vo. 1877. 2/. 2«. 

" At a reftpsher to the memory, and a repository of information that Is wanted in daily 
praeiice, it will be foond of great value."— ./t«r(*<. 

. . " He has given to the student a book which he may read over and o^er again with 
profit and pleasure."— laie Time*. 

"Tht work before ns will, we think, be foond of very great service to the praetitloner. 
—Sok^lor^ Joumai* 

. , , "I know of no volume which so entirety fulfils the requirements of a student's 
text book."— From Da. IlOLLrr's Lecture. 

RfLQEIVERS— Seton.— Vidt " Eqiut^y." 

REGISTRATION.— Rogers.- Vide " Elections." 

REGISTRATION CASES.— Hopw^ood and Coltman's 
Registration Cases.— Vol. L (1868-1872). Net,2LlB8. Calf, 
Vol. XL PartL ^1873). Ntt, 10s.; Part IL (1874). Net, 10*. 6rf.; 
Part IIL (1875). Net, is,- 6d; Pait. IV, (1876). Net, is. Part V. 
(1877). Net, 3». seioed. 

REPORT Si — ^A large Stock of second hand Ileports. Estimates on 
application. 

*^* AU standard Laio Works are kepi in Stock, in imc caff and other bindingt. 
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RIVERS POLLUTION PREVENTION.— FitzGerald's Rivers 
Pollution Prevention Act, 187B.— With Explanatory 
Introductioxi, Notes, Cases, and Index. Royal 8vo. 1876. 3«. 6d. 

"A well-timed addition to the author's previous work on Sanitary Law.** — Law 
Magazine^ February, 1877. 

ROMAN LAW.— Cumin.— P^6"CiviL" 

Crreene's Outlines of Ronian Law.— Conswting chiefly 
of an Analysis and Summary of the Institutes. For the use of 
Students. By T. WHITCOMBE GREENE, B.C.L., of Lincoln's 
Inn, £arrister-at-L%w. Third Edition. Foolscap Svo. 1875. 78, 6c2. 

Mears' Student's OPtolan.— An Analysis of M. Ortolan's 
Institutes of Justinian, including the History and 
Generalization of Roman Law. By T. LAMBERT HEARS, 
M.A., LL.][>. Lend., of the Inner Temple, Barrister-at-Law. 
Publitkedbypermisnonof the late M. Ortolan, Post Svo. 1876. 128,6d. 

** We haye no doubt that this book is intended to meet a real demand. Nor have we 
any reason to doubt tbat the work baa been well and Hftithfully executed . . . However, 
both students and their leacbers are at the mercy of examiners, and this book will very 
probably be found useful by all parties.*'— ^<A«ii<eum, October 28, 1876. 

' ' Dr. Hears has made his edition tJie edition pat- excellence of that great French writer."— 
Irish Law Tirnm, December 80, 187^. 

SAUNDERS' REPORTS.— Williams' (Sir p. V.) Notes to 
Saunders' Reports. — By the late Seneant WILLIAMS. 
Continued to the present time by the Bight Hon. Sir EDWARD 
VATJGHAN WILLIAMS. 2 vols. Royal 8vo. 1871. 2Z. 10«. 

SETTLEP ESTATES.— Middleton's Settled Estates Act, 
18/7, with Introduction, Notes and Forms, and Summary of Prifctice, 
by JAMES W. MIDDLETON, B.A., of Lincohi*s Inn, Barrister-at- 
Law. 12mo. 1878. 3«. 6d 

§HIPPINQ, and vide " Admiralty." 

Boyd's Merchant Shipping Laws ; being a Consolida- 
tion of all the Merchant Shipping and ^assenffer Acts from 1854 to 
1876, inclusive ; with Notes of all the leading English and American 
Cases on the subjects affected by Legislation, and an Appendix 
containing the New Rules issued in October, 1876 ; forming a com- 
plete Treatise on Maritime Law. By A. C. BOYD, LL.B., of the 
Inner Temple, Esq., Barrister-at-Law, and Midland Circuit Svo. 
1876. II. 5s, 

" Mr. Boyd confines himself to short, and as far as we can judge correct, statements of 
the effect of actual ^ecUaonB."^Solicitar8' Jout-nal, January 20, 1877. 

*'The great des^eratum is obviously a good index, and this Mr. Boyd has taken par- 
ticular care to supply. We can recommend the work as a very useful compendium of 
shipping law."— iktio' Timet, December 80, 1876. 

SOLICITORS,— Cordery's L^w relating to Solicitors 
of the Supreme Coiirt of Judicature. — By A. 
CORDKRYi of the Inner Temple, E8q.,Bani8ter-at-Law. 

[In the ]^^ess.) 

SPECIAL SESSIONS P R ACT ICE.—Stone.— Fide "Petty Sessions." 

STAMP LAWS.— Tilsley's Stamp Laws.— A Treatise on the 
Stamp Laws, being an Analytical Digest of all the Statutes and 
Cases relating to ^tamp Duties, with practical f-emarks theireon. 
Third Edition. With Tables of all the Stamp Puties payable in 
the United Kingdom after the 1st January, 1871, and of Former 
Duties, &c., &c. By EDWARD HUGH TILSLEY, of the Inland 
Revenue Office. 8vo. 1871. J8«. 

*^* AU standard Law Woi'hs are kept in Stocky in laio calf and ether hindinys. 
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STATUTES, and vide " AcU of Parliuneni.*' 

Biddle'8 Table of Statutes.— A Table of Beferanoes to 
unrepealed Pablic General Acts, arranged in the A^habetical Order 
of their Short or Popular Titles. Second Edition, including Befer- 
enoet to all the Acto in Chitty's Collection of Statutes. Boyal 8yo. 
1870. {PuUUKed at 9f. (kl.) Ntt^ 2t. M. 

Chitty's Collection of Statutes, TArith Supple- 
ments, to 1877.— A Collection of Stotutesof Practical Utility ; 
with notes thereon. The Third Edition, containing all the Statutes 
of Practical Utility in the Civil and Crimi nal Admimstration of 
Justice to the Present Time. By W. N. WELSBT and EDWABD 
BiSAVAN, Eeqrs., Barristertf-at-Law. In 4 very thick vols. Boyal 
8vo. 1865. 12^12«. 

With Supplemental Volume to the above, comprising the Statutes 
1866—72. By HORATIO LLOYD, Esq., Judge of County Courts, 
and Deputy -Chairman of Quarter Sessions for Cheshire. Together 
5 vob. Royal 8vo. 1865—72. 15L 16«. 

Vol. IL, Part L, 1878, 7«. 6d, Part II, 1874, 6«. Part HI., 
1875, 16*. Part IV., 1876, 6». M. Part V., 1877, 4#. 6d., sewed. 

%* Continued Annually. 
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When hs (Lord Campbell) was upon the Bench be slwm had this work by him, 
aad •• statotea were ever referred to hj the Bar whieh he ooud not find in it" 

Head's Statutes by Heart; bdng a System of Memoria 
Technica, applied to Statutes, and embracing Common Law, Chan- 
cery, Bankruptcy, Criminal Law, Probate and Divorce, and Convey- 
ancing. By FREDEBICK WILLIAM HEAD, of the Inner 
Temple, Student-at-Law. Demy 8vo. 1877. Net, Is. 6rf. 

Lynch's Statute La^Ar of 1870, for the use of Students for 

the Incorporated Law Society's Examinations. 8vo. Net, It, 

1872, iVrt, If. ; 1878, U, 6d. ; 1874, li. ; 1875, It. ; 1876, !«.; 1877, 1«.; teunxL 

*Public General Statutes, royal 8vo, issued in parts and in 

complete volumes, and supplied by the Publishers of this Catalogue 

immediately on publication. 

*The Revised Edition of the Statutes, prepared 
under the direction of the Statute Law Committee, and pubOahed 
by the authority of Her Majesty's Government. Imperial 8vo. 

Vol 1.— Henry III. to James IL, 1235-1685 . 11. It. Od. 

2.— Will. & Mary to 10 Geo. IIL, 1688-1770 .10 

8.— 11 Geo. III. to 41 Geo. III., 1770-1800 . 17 

4.~4l Gea IIL to 51 Geo. III., 1801-1811 . 18 

6.-52 Geo. IH. to 4 Geo. IV., 1812-1828 .16 

6.-5 Geo. IV. to 1 & 2 Will IV., 1824-1831 .16 

7.-2 A 8 WilL IV. to 6 & 7 Will. IV., 1831-1836 . 1 10 

8.-7 Will. IV. A; 1 Vict, to 5 & 6 Vict, 1887-1842 . 1 12 6 

9.-6 k 7 Vict, to 9 & 10 Vict., 1843-1846 .1116 

10.— 10 & 11 Vict to 13 & 14 Vict, 1847-1850 .17 6 

11.— 14 & 15 Vict, to 16 & 17 Vict, 1861-1853 .14 

12. -17 & 18 Vict to 19 & 20 Vict, 1854-1866 .16 

13.— 20 Vict, to 24 & 25 Vict 1857-1861 . 1 10 

*^j* Volume XTV. in preparation. 

♦Chronological Table of and Index to the Statutes 
to the end of the last Session. Fourth Edition, imperial 8vo. 
{In the prett.) 
* Printed by Her Majesty's Printers, and Sold by Stevens & Sons. 

*^* AU ttandard La'kr Workt are kept in Stocky in law caJf and other bindings. 
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TORTS.— Addison on \A^rongs and their Remedies.— 
Being a Treatise on the Law of Torts. By C. G. ADDISON, Esq., 
Author of " The Law of Contracts." Fourth Edition. By F. S. P. 
WOLFERSTAN,Esq.,Barrister-at-Law. BoyalSyo. 1873. 12. 18«. 

TRADE MARKS Rules under the Trade Marks* Re- 
gistration Act, 187S (by Authority). SeweA Net, U. 
Mozley's Trade Marks Registration.— A Condse 
View of the Law and Practice of Kegistration of Trade Marks, as 
altered by the Trade Marks Begistration Act, 1875, and Amended 
Act, 1876, and the Decisions thereon. With an Appendix con- 
taining a copy of the above Acts and Rules, with Directions for 
Begistration, &c. Also the Merchandise Marks Act, 1862. By 
LIONEL B. MOZLEY, Solicitor of the Supreme Court. Crown 8vo. 

1877. 28. ed. 

** Mr. Mo^ey has done his work well, and his book furnishes a very intelligible guide 
to a yery abstrose snbject." 

Sebastian on the "Larw of Trade Marks. — The Law 
of Trade Marks and their Begistration, and matters connected there- 
with, including a chapter on Goodwill. Together with Appendices 
containing Precedents of Injunctions, &c. ; The Trade Marks Begis- 
tration Acts, 1875-^7, the Boles and Instructions thereunder; 
The Merclumdise Marks Act, 1862, and other Statutory enact- 
ments; and The United States Statute, 1870, and the Treaty with 
the United States, 1877 ; and the New Bules and Instructions 
issued in February, 1878. With a copious Index. By LEWIS 
BOYD SEBASTIAN, B.C.L., M.A., of Lincoln*s Inn, Esq., 
Barrister-at-Law. 8vo. 1878. {Just ready.) 14«. 

Trade Marks' Journal.— 4to. Sewed. (Istued weekly.) 

No8. 1 to 132 are now ready. Net, each Is. 

Index to Vol I. (Nos. 1—47.) Net, 3«. 

Ditto, Vol. IL (Nos. 48—97.) Net, 3«. 

Wood's J^BiVsr of Trade Marks. — Containing the Mer- 
chandise Marks* Act, 1862, and the Trade Marks' Begistration Act, 
1875 ; with the Bules thereunder, and Practical Directions for 
obtaining Begistration ; with Notes, full Table of Cases and Index. 
By J. BIGLAND WOOD, of the Inner Temple, Esq., Barrister-at- 
Law. 12mo. 1876. 5s. 

" Mr. Wood's * Table of Gaaes ' is novel and ingenious, each caae beiajc distingolBbcd 
by a condae description in a parallel column."— 3%« AtfietuBum, June 24, 1876. 

TRAMWAYS.— Sutton's Tramway Acts.— The Tramway Acts 
of the United Kingdom, with Notes on the Law and Practice, and 
an Appendix containing the Standing Orders of Parliament, Bules 
of the Board of Trade relating to Tramways, and Decisions of the 
Beferees with respect to Locus Standi. By HENBY SUTTON, 
B.A., of Lincoln's Inn, Barrister-at-Law. Post 8vo. 1874. 12«. 

USES —Jones {W. Hanbury) on Uses.— 8vo. 1862. 7». 

VENDORS AND PURCHASERS.— Dart's Vendors and Pur- 
chasers. — ^A Treatise on the Law and Practice relating to Ven- 
dors and Purchasers of Beal Estate. By J. HENKY DABT, of 
Lincoln's Inn, Esq.. one of the Six Conveyancing Counsel of the 
High Court of Justice, Chancery Division. Fifth Edition. By 
the AUTHOB and WILLIAM BABBER, of Lincohi's Inn, Esq., 
Banister-at-Law. 2 vols. Boyal 8va 1876. 32. ISs. 6c/. 

** A standard work like Mr. Dart's is beyond all praise."— 2%e Law Journal, Febrnarj 

12, 18Te. 

*^* AU Law BepartB arc kept in Stocky in law calf and other bwdinffg. 
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VlCC— Amos (Professor Sheldon) on the L.a>^rs for 

the Regulation of Vice. — ^A oompantive Survey of Laws 
in Foroe, for the Pr(^bitio]i, Begulatioii, and Licensing of Vice in 
England and other Gountriefl. WiUi an Appendix giving the text 
of LawB and Police Regulationa aa they now exist in ]^ig}and, in 
British Dependenciea, in the chief towns of Continental Kurope, 
and in other parts of the world ; a precise narrative of the passing 
of the £nffli& Statutes ; and an Histoncal Account of English 
Laws and Legislation on the subject from the earliest times to the 
present day. By SHELDON AMOS, M.A, Barrister-at-Law and 
Professor of Jurisprudence in University College, London. 8vo. 
1877. 18«. 

WATIRS*— >Voolrych on the La>Ar of Waters.— Including 
Rights in the Sea, Bivers, Canals, &c Second Edition. 8vo. 1851. 

Goddard.— ^'ufc "Easements." > ^^* ^^*- 

WILLS,— Montriou.~F»(20 <' Indian Law." 

Rawlinson's Guide to Solicitors on taking In- 
structions for Wills.—Svo. 1871 4«. 

Theobald's Concise Treatise on the Construc- 
tion of Wills.— With Table of Cases and FuUIndex. By 
H. S. THEOBAU), of the Inner Temple, Esq., Barrister-at-Law, 
and Fellow of Wadham College, Oxford. 8vo. 1876. 12. 

'*Mr. Theobald has certainty giy en eTidence of extenmre investigatioD, oonsdentioaB 
labour, and clear exposition."— Xov Magatint^ Hay, 1877. 

"Wodeiire to record our decided ImpressioD, after a somewhat careflil examination, 
that this \a a book of great ability and value. It bean on every paf^re traces of care and 
sound ind|pnent. It is certain to prove of great practical oaefnlneBB, for it sv^lies a 
want which was beginning to be distinctly ieXL^^SolicUors' Journal, February 24, 1877. 

"His MTangement being good, and his statement of the effect of the decisions being 
clear, bis work cannot fail to be of practical utility, and as such we can commend it to the 
attention of the profeaaion.'* — Law Timet, December 23, 1876. 

*' It is remarkably well arranged, and Its contents embrace all the principal heads on 
the Bubjeet.''— iMv/oima^ February 8, 1877. 

AVilllams.— r«fc " Executors." 

WINDOW LIGHTS.— ^A;^oolrych.— Fide "Lights." 

W RONGS,— Ftde "Torts.'* 

%* AU Laim JReporti are kept in Stocky in Ihao calf and other binding. 
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bound to Office Patterns, at Office Prices. 
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ITEW WOEKS AM UEW EDITIONS. 



Archbold's Practice in the Queen's Bench, Com- 
mon Pleas, and Excl-mquer Divisions of the 
High Court of Justice — Thirteenth Edition. 

Chalmers' Digest of the La-w of Bills of Exchange, 
Promissory Notes, Checks, &c. By M. D, K S. 

Chalmen, of the Inner Temple, Esq., BarriBter-at-Law. {In the prcM.) 

Chitty's Forms.— Eleventh Edition. By Tkomcu ChiUyajid Thomas 
WUlei ChiUy, ISaqra. 

Cordery's La>^r Relating to Solicitors of the 
Supreme Court of Judicature. By -4. Chrdery, of the 
Inner Temple, Esq., Barrister-at-Law. {In the press,) 

Daniell's Chancery Practice.>-Sixth Edition. 

Daniel] 's Chancery Forms.— Third Edition. {In the press.) 

Dixon's Law of the Farm.— Fourth Edition. By Henry 
Perkins, of the Inner Temple, Esq., Barrister-at-Law. 

Green'wood's Recent Real Property Statutes. 
Comprising the Statutes relating to Real Estate passed during the 
years 1874-1877 inclusive; Consolidated with the Earlier Statutes 
tibereby amended. ^Tith Copious Notes. By Barry Oreenwood, M.A., 
of I^inooln's Inn, Esq., Barrister-at-Law. (In the press.) 

Hayne's Students' Leading Cases in Constitutional 
Law^, Common Law, Real Property Law, Equity, Probate and 
BiYOrce, Bankruptcy, and Criminal Law. By Johi P. Haynes, Solicitor. 
Author of *< The Student's Stotutes. " (/» titje press.) 

Lowndes* La'w of General Average.— EngKsh and 
Foreign. Third Edition. By Richard Lowndes, Author of ''The 
Admiralty Law of CollisionB at Sea.'* (In the press.) 

Pitt • Le'wis' County Court Practice. — A complete 
Practice of the County Courts, including Admiralty and Bank- 
ruptcy, embodjdng the Act, Rules, Eorms, and Costs, with Table of 
Cases and full Index. By 0. Pitt-Lewis, of the Middle Temple and 
Western Circuit, Esq., Barrister-at-Law, sometime Holder of the 
Studentships of the Font Inns of Court. 

Pollock's Principles of Contract at Law and in 
Equity. — Second Edition. By Prederick Pollock, of Lincoln's Inn, 
Esq., Barriater-at-Law. (In the press.) 

Roscoe's Treatise on the Jurisdiction and Practice 
of the Admiralty Division of the High Court of 
Justice, and on Appeals therefrom, &e. With an 
Appendix containing Statutes, Rules as to Fees and Costs, Forms, 
Precedents of Pleadings and Bills of Costs. By JSdward Stanley 
Roscoe, Esq., Barrister-at-Law, and Northern Circuit. (Nearly ready.) 

Sale, The Contract of, with a Vie^v to its Codifica- 
tion. \iy Arthur Cohen, ^,C, Frederic Thompson, of Lincoln's Inn, 
and H, D. Warr, of the Middle Temple, Esqs., Barristers-at-Law. 

Selon's Forms of Decrees, Judgments, and Orders 
in the High Court of Justice and Courts of 
Appeal, having especial reference to the Chancery Division. 
Fourth Edition. With Practical Notes. By R. E. Leach^ Esq., 
Senior Registrar of the Chancery Division of the High Court of 
Justice, F. G. A. WHUams, of the Inner Temple, Esq., and H, W, 
May, of Lincoln's Inn, Esq., Barristers- at-£taw. In 2 vols., royal 
8vo. ( VoL II. in the press.) 
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Ooddard'8 Treatise on the Law of Easements. — Second 

EiUtion, By JOHN 1.EYB0URN GODDARD, of the Middle Temple, Esq , Bar- 
rwter-at.Law. DtmpStfo. 1877. Price 16s, elcth. 

"Nowhtre hat the aQhjfct been treated §o eihtuatUrt^. and wo may add, so •cienttflcany, as 
\}j Mr. Ood !ard. We recommend it to Uie moat careful study of the lair Btudent. as well as to the 
library of tb«J*ractitioner."— laio Time$. 

Pollock's 



M 



of the Law of Partnership.— By 

FREDERICK POLLOCK, of Lincoln's Inn, Eaq., Barrister-at-Law. Anthor of 
** Principles ofContraot at Law and in Eqnity/* DemySvo.lS77, Pr%eeSt.6d.clGth. 
*'&Lr. Pollock's work appears eminently satisfactory ... the book is praisewwthy in 
design, schularly and complete |n execution.** — Saturday Review, Kay 6, 1877. 

Morgan's Acts and Orders^ 1876.— The Statutes, General 

Orders, and Rales of Court relating to the Practice, Pleading, and Jniisdiotion of 
ihe Supreme Court of Judicature, partiouli^h^ with r^erence to the Chancery 
Division and the Actions assigned thereto. With Copious Notes. Fifth Edition. 
Carefully revised and adapted to the new Praotioe. By GEORGE OSBORNE 
MOKGAN, M.P., one of Her Mfgesty's Counsel, and CHALONER WILLIAM 
CHUTE, of Lincohi's Inn, Barrister-at-lAW, and late Fellow of Magdalen College, 
Oxford. Demy Hvo, 1876. Prtce 1/. 10». cloth. 

" This new edition will maintain and enhance the hi|^ reputation deserredly gained by the 
original work."— latr Magagine, FelHuary, 187T. 

" We have no duubt this edition will meet with a recy faroarable reception by the profession, 
and will exceed in demand any of its nredeoessora.**'— .£air Jotuyiat, December 30, 1876. 

'* This edition of Mr. Morgan's treadae miut, we belleTe, be the most popular with the profession.'' 
^^ — I<Me Timu. December 9, 1876. 

Williams' Law and Practice in Bankruptcy. — Comprising 

the Bankruptcy Act, the Debtors Act, and the Bankruptcy Repeal and Insolvent Court 
Act of 18G9, and the Rules and Forma made under those Acts. Second Edition. By 
ROLAND VAUGHAN WILLIAMS, of Lincohi's Inn, and WALTER VAUGHAN 
WILLIAMS, of the Inner Temple, assisted by Faancis Hallbtt Habdcastle, of 
the Inner Temple, Esqrs., Barristers-at-Law. Demy Qvo. 1876. Price li. 8», cloth. 

" It wonid be olflBculi to speak in terms of undue praise uf the present work The 

profession has now one of the best. If not the best, treatise on the Law of Bankmptoy." 

Walker's Treatise on Banking Law. — Including the 

Crossed Checks Act, 1876, with Dissertationa thereon: also references to some 
AmexicanCasea and full Index. By J. DOUGLAS WALKER, of linooln'a Inn, Esq., 
Barrister-at-Law. Demy Bvo. 1877. Price lis. doth. 
" Persons who are interested In banking law may be guided out of many a dillLealty by consulting 
^^ Mr. Walker's ▼olume."— loie Tmet, May 1», 1877. 

Wharton's Law Lexicon, or Dictionary of Jurisprudence, 

Explaining the Technical Worda and Phrases employed in the eeTeral Departments 
of English Law ; including the Tarious Legal Terms used in Commercial Business ; 
with an Explanatory as w^ as Literal translation of the Latin Majdms contained in 
the Writings of the Ancient and Modem Commentators. Sixth Edition. Revised 
in accordance with the Judicature Acts^ by J. SHIRESS WILL, of the Middle 
Temple, Esq., Barrister-at-Law. Super-royal Svo, 1876. Price 21, it. cloth. 

*' As a work of reference for the library, the handsome and elaborate edition of ' WhartOB^i 
Law Lexicon ' which Mr. Shireas Will has produoed, most supersede all former issues of that well- 
known work."— Xai0 Magazine and Review, Angust, 1876. 

FitzOerald's Puhlic Health and Bivers Pollution Prevention 

Acts. — ^The Law relating to Publio Health and Local Govemment, as contained in the 
Public Health Act, 1875. Witii Introduction and Notes showing idl the Alterations in 
the T^Tiating Iaw ; with References to all the Cases Decided on Sections of Former Acts, 
which are re-enacted in this Act. together with a Supplement containing "The Rivsbs 
Pollution Pubysntion Act, 1876.'' With Enlanatory Introduction, Notes, Cases, 
and Index. By GERALD A. B. FITZGERALD, of Lincoln's Inn, Esq., Barnster-at- 
Iaw. Royal &vo. 1876. Price 11. U. cloth. 
*•* The Supplement, containing "The Ritxbs PoLLimoN Pexvention Act, 1876," 

may be had separately. Price Zs. 6d. cloth. 
"Mr. O. A B. FitzOerald was emploTedby the GoTomment in the preparation of the Act of 
1875, and is therefore spedaUy weU fitted to comment upon its provisions and discuss the Jodidal 
decisions which have been engn^Pted on the older statutes incorporated in it"-^aU Matt (kuettt, 
AorU 8, 1876. 

Pritchard's Quarter Sessions.— The Jurisdiction, Practice, 

and Procedure of the Quarter Sessions in Criminal, Civil, and Appellate Matters. By 
THOMAS SIRRELL PRITCHARD, of the Inner Temple, Barrister-at-Law, 
Recorder of Wenlock. Thick Svo. 1875. Price 21. 2$. cloth. 

** We congratnlate Mr. Pritchard on the state of order he has produced out of the chaotic mass 
he has dealt with, and we think much credit is due to him fbr his erident painataUns.'* — Lan 
Journal, April 24, 1876. 
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Oreenwood's Manual of Conveyancing, — ^A Manual of the 

Practice of Conveyancing, showing the present Practice relating to the daily routine 
of Conveyancing in Solicitors' Offices. To which are added Concise Conunon Forms 
and Precedents in Conveyancing, Conditions of Sale, Conveyances, and all other 
Assurances in constant use. Fifth Edition, By H. N. CAPEL, B.A., LL.B., 
Solicitor. Demy Svo, 1877. Price 15«. cloth, 

" The Infonnation under these heads is just of that ordinary practical kind which is learned from 
experience, and is not to be gathered from treatises. A careful stndv of these pages would 
probably arm a diligent clerk with as mnch nsefol knowledge as he might otherwise take years 
of desnltory qnestSooing and observing to wqjfdte, "-^Solicitors* Journal, 

Boyd's Merchant Shipping Laws ; being a consolidation of 

all the Merchant Shipping and Passenger Acts from 1854 to 1876 inclusive ; with 
Notes of all the leading English and American Cases on the subjects affected by 
Legislation, and an Appendix containing the New Rules issued in October, 
1876 ; forming a complete Treatise on Maritime Law. By A. C. BOTD, LL.B., 
of the Inner Temple, £sq., Barrister-at-Law, and Midland Circuit. Demj/ Svo, 3876. 
Price 11, ba, doth. 



" The great desideratum is obvioiuilv a good lndez« and this Mr. B<^d has taken particular 
_kreto supply. We can recommend the " 
law Timea, December 80, 1876. 



care to supply. We can recommend the work as a very useftil eompendiam of shipping law.**— 



Kent's Commentary on International Law. — Edited by 

J, T. ABDY, LL.D., Judge of County Courts. Second Edition. Bevised, and 
brought down to the present time. Crown Svo, 1878. Price 10«. 6(2. cloth, {Just read/y.) 

** Dr. Abdy has done all Law Students a great service in presenting that portion of Kent's 
Oomuiontaries which relates to public international Law in a sixiisle volume, neither large, diffuse, 
nor expensive." 

Addison on Contracts. — ^Being a Treatise on the Law of 

Contnets. By C. G. ADDISON, Esq., Author of the " Law of Torts." Seventh 
Edition, By L. W. CAVE, of the Inner Temple, Esq., Barrister-at-Law, Kecorder 
of Lincoln. Hoyal Svo, 1875. Price 11, ISs, doth, 

** At present this is by (kr the best book upon the Law of Contrast possessed by the profession ; 
and it is a thoroughly practical book.*— Xoio Timei, 

Sogers* Elections, Begistrationi and Election Agency, 

with an Appendix of Statutes and Forms. Twdfih Edition. Bj F. S. P. 
WOLFEBSTAK, Esq., Barrister-at-Law. 12mo. 1876. Price 11, lOf. cloth, 

"The book maintains its reputation as a well arranged magazine of all the authorities on the 
subject"— Zaio Journal, August 19, 1876. 

Braithwaite's Oaths in the Supreme Court of Judicature.— 

A Manual for the TJse of Commissioners to Administer Oaths in the Supreme Court 
of Judicature in England. Part I. containing practical information respecting their 
Appointment, Designation, Jurisdiction, and Powers. Part II. comprising a collec- 
tion of officiaUyrecomised For ms of Jurats and Oaths, with Explanatory Observa- 
tions. By T. W. BRAITHT^'AITE, of the Keoord and Writ Clerks' Oifice. Fcwp. 
&V0, 1876. Price 4s, 6d, doth, 

*'The work will, we doubt not, become the recognised guide of OommissionerB to administer 
oaths."-£k>?<e<^«' Journal, May 6. 1876. 

Dart's Vendors and Purchasers,— A Treatise on the Law 

Mid Practice relating to Vendors and Purchasers of Beal Estate. By J. HENRY 
DABT. of Lincoln's Inn, Esq., Barrister-at-Law, one of the Six Conveyancing 
Counsel of the High Court of Chanceiy. Fifth Edition, By the AUTHOR imd 
WILLIAM BARBER, of Lincoln's Inn, Esq., Barrister-at-Law. 2 vols. Royal Svo. 
1876. Price 32. IZa, 6(2. doth. 
** A standard work like Mr. Dart's is beyond sll pralse,"'Zai0 JoumaX^ February 12, 1876. 

's (Sir H,) Joint Stock Companies Law.— The Law 

and Practice of Joint Stock and other Public Companies, including all the Statutes, 
with Notes, a Collection of Precedents of Memoranda and Articles of Association, 
and all the other Forms required in Making, Administering, and Winding-up 
Companies. By SIR HENRY THRING, K.C.B., the Parliamentary Counsel. 
Thini Edition, considerably enlaced, with aU the Cases brought down to the present 
time. By GERALD A. R. FITZGERALD, of Lincoln's Inn, Esq ., Barrister-at-Law, 
and Fellow of St. John's College, Oxford. 12mo. 1875. Price 11. doth, 

" This, as the work of the original draugfatsman of the Companies Act of 1S6S, and well-known 
Parliamentary counsel, Sir Henry Thring, is naturally the highest authority on the subject.*'— 27k€ 
2Vmef, April 21, 1876. 

%* AU Standa/rd Law Works are Jcept in Stock, in law calf and other bindings. 
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